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APAGOGE» IN HOMICIDE CASES '

1. INTRODUCTION

Laws constitute a favourite topic in Greek oratory. They are exploited
in a wide range of ways according to the rhetorical needs of the
speeches. Examining the diverse rhetorical appeals to the content
and value of laws, as found in forensic orations can help us to ac-
quire a deeper understanding of the Athenians’ attitude toward their
laws. The following discussion will explore particularly the Athenian
views on the nature and continuity of homicide law.

Our Athenian sources praise the homicide laws as the finest of all
for having three qualities — religious foundation, antiquity, and sta-
bility. This attitude to the homicide laws is attested over a period of
almost a hundred years, from the last quarter of the fifth century
until the middle fourth century. An example from the earlier period,
dating at 420s, is found in Antiphon’s speech, On the Murder of He-
rodes, where the defendant Euxitheos emphasizes the value of the
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homicide laws while he is accusing his opponent of inventing new
laws for homicide cases:

kaitol 100G ye VOLOVG ol Kelvion mepl T@V To100TwVv, Thvtog &v olpat
Oporoyfoal KAAAOTO VOL®V OTOVI®OV KETCOOL Kol 0C1MOTATA. VRAPYEL
péEv ye abtolg dpyototdtolg eival év Th Yi tad1n, Enetta tovg adTovg
VOHOUG GEel Tepl TAOV aDTAV, OTep HEYLOTOV £6TL OMUETOV VOR®V KAARDG
kewévav. (Ant. 5.14) 2

Yet everyone would agree, I think, that the laws which deal with such
cases as this are the finest and most hallowed of all laws. They have the
distinction of being the oldest in this country and also have always
remained the same concerning the same matters; and this is the surest
sign of laws well made. ?

The same idea that the homicide laws were distinct from all the other
laws due to their divine content, and had thus remained unchanged
until the middle fourth century, is also found in the speech com-
posed by Demosthenes in 352, Against Aristokrates; the speech
was delivered in a graphe paranomon brought by a person called
Euthykles against Aristokrates for proposing a decree in favour of
Charidemus of Oreus in Euboea. There is a comparable praise of the
homicide laws in the extensive section, where Euthykles gives an
account of all the institutions available in Athens for homicide cases
(Dem. 23.70-79).

The homicide laws were said to go back to Drakon in the se-
venth century. In the sixth century Solon brought important innova-
tions into the Athenian legal system, but left one single area un-
bounded, the homicide laws, which were preserved as they had
originally been introduced by Drakon, and were ever afterward until
the late fourth century referred to as Drakonian institution, in dis-
tinction from Solon’s laws °. The origin of the homicide laws became
obscure due to their great age, and thus they were also referred to as

2 All citations from Antiphon’s speech 5 (text and translation) used in this paper
derive from Edwards (1985), pp. 30-66.

3 Cf. also Ant. 5.87-89 and 6.2-4 (the date of Antiphon’s speech 6, On the Choreu-
tes, is close to speech 5, probably 419).

4 For the divine origin of these laws, cf. Ant. 4.a2-3. b7; Edwards (1985), p. 76.

> Cf. Ath. Pol. 7.1; Plut. Sol. 17, Bonner - Smith (1930), pp. 110-111; Stroud (1968),
p. 76 n. 44; Gagarin (1981), pp. 21-29.
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ancestral or divine °. During the last decade of the fifth century,
when the Athenians decided to revise and publish all their laws,
secular and sacred, the Drakonian homicide law was the first to be
re-published in 409 (IG I3 104.4-7) without any alterations made to it.

The Athenians wished to uphold the ancestral measures in mat-
ters of homicide cases. The traditional and usual process for homi-
cide was the dike phonou, which was restricted to the victim’s rela-
tives 7. Nevertheless, there was an alternative legal homicide proce-
dure, apagoge, introduced in the second half of the fifth century and
presumably in force until the middle fourth century. There seems to
be a «doublethink»® in the Athenians’ conceptualization on homicide
law; on the one hand they wished to keep the Drakonian homicide
law unchanged for more than three centuries and on the other hand
they extended the law through additional enactments.

The aim of this paper is to examine the co-existence of fixity and
flexibility within the Athenian legal system, with particular reference
to cases of homicide concerning the procedure of apagoge. Also, it
will attempt to explain the use of apagoge against homicides, and its
evolution from the second half of the fifth century until the early
years in the restored democracy of 403.

6 Cf. Ant. 5.48; Dem. 23.70.

7 On the basis of the section of Drakonian homicide law (Dem. 43.57, IG I3 115.20-
23) prescribing that the prosecution is to be shared by «members of the phratry», schol-
ars have disputed whether dike phonou was strictly initiated by the relatives of the vic-
tim and the master of a slave (cf. Hansen 1981, pp. 11-30; Kidd 1990, pp. 216-218) or,
in exceptional cases, also by non-relatives (MacDowell 1963, pp. 17-18; Gagarin 1979,
pp. 301-323). The evidence from Dem. 47.68-73, dealing with the legal process to be
initiated for the death of a freedwoman by the trierarchos who was not a relative of
hers nor her master, has been taken to support the latter view. Tulin (1996, pp. 21-54)
offers a different interpretation of Dem. 47.68-73, pointing out that the trierarchos did
not actually initiate a homicide case for the death of the freedwoman but intended to
claim her as relative or slave under oath and then proceed with the prosecution against
her killer; cf. MacDowell (1997), pp. 384-385.

8 «doublethink» is a term found in Orwell, 1984, to describe a mental process in
which two contradictory notions are hold simultaneously in the same mind.
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2. «<APAGOGE» AS A HOMICIDE PROCEDURE

Apagoge was a public action used against homicide along with other
offences, such as theft (xAonn), highway robbery (Aorodvcio), sei-
zure of a person (&vdpoinyio)®. As a public action, apagoge ena-
bled ho boulomenos to bring a legal action for homicide. It involved
the arrest of the offender, the written indictment of the charge to be
approved by the Eleven, and the reference of the case to a heliastic
court. Another similar type of procedure used against homicides was
endeixis followed by apagoge. Hansen (1976, pp. 9-24) has argued
plausibly that endeixis and apagoge could be two stages in the same
process, where endeixis involved the formal indictment (katoyye-
Ma) and  apagoge the arrest of the killer (dnayoy®) °. Generally in
an apagoge the action of the arrest of the offender was connected
with the legal term ep’autophoroi, catching the accused «n the act»
or «with manifest proof of guilt. As will become clear (section 7
below), the condition of ep’autophoroi was also of legal importance
in the apagoge actions against homicide.

Our evidence for homicide cases tried under the legal procedure
of apagoge is rather poor, and therefore we are left to make only
hypotheses about the establishment and use of the process.

Two homicide cases, separated from each other by at least twenty
years, were unambiguous apagoge actions, Antiphon, 5, Against Eu-
xitheos (section 3) and Lysias, 13, Against Agoratos (section 4). There
are also two other but ambiguous cases of apagoge, the prosecutions
against Menestratos (Lys. 13.56) and the murderers of Phrynichos
(Lyk. 1.112) (sections 5-6). The ancient sources indicate the use of two
forms of apagoge for homicide, apagoge kakourgon and apagoge
phonou, in both of which ho boulomenos could arrest and take the
killer to prison.

In apagoge kakourgon homicides were prosecuted and tried as
kakourgoi. Tt is difficult to be sure whether murderers were formally
classified as kakourgoi. In the law of kakourgon, only kleptai, lopo-
dytai, and andrapodistai are explicitly defined as kakourgoi. But

9 For a full account of offenders subject to apagoge, cf. Hansen (1976), pp. 36-48.

10 The earlier and most common view of the distinction between apagoge and en-
deixis concerns the person who executed arrest, being the prosecutor in the former
and the magistrate in the latter; cf. MacDowell (1963), p. 135; Harrison (1971), p. 229.
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Hansen has argued plausibly that the specific offenders were listed
merely as examples and that other offenders as well, including an-
drophonoi, could have been subject to the kakourgon law . The
question, of course, is how other offenders were included in the
category of kakourgoi. Tt would seem improbable that they were
automatically classified to as kakourgoi when prosecuted and brought
to court for an alleged kakourgema. It would seem more likely that
the kakourgon law was extended by the Athenians later in the fifth
century to be applicable to other kinds of offences than those initially
prescribed. The view that andropbonoi could have been later classi-
fied to as kakourgoi is plausible based on the one case known to us
of a murderer, Euxitheos, who was for the first time prosecuted as a
kakourgos on the charge of homicide (see section 3).

Apagoge phonou was the legal action taken against a suspect of
homicide who was going around in the holy places and agora. The
evidence we have for this kind of action derives from Demosthenes’
description in Against Aristokrates, 23.80, where he concludes with
the last legal procedure available to homicide cases:

el mhvto TodTd TIg AYvOMKeY, 1 Kol TopeAnA08act ol gpovor &v olg £del
T00TOV EKOGTO TOLETY, 1| 81 GAAO Tt 0Vl BoDAETON TODTOVG TOVG TPOTOVS
éne€lévar, TOv avpoedvov 8’ 0pQ mepldvt €v Tolg iepolg Kol KOt TNV
ayopd, amdyely €€eoTLy €ig TO deGHMTNPLOV, 0VK 0TKad 0V 6ol BobAe -
Tol, domep oV dEdwrog. kAVTODO dmoyBelg 008’ 0TLodY, Tplv &V KP1of,
neloetal, QAL EQV pEV AA®, Bavate {nuiwdhoetal, E0v 88 pun Letaddpn
T0 TEUTTOV PEPOG TOV YHPMV O ATOYaYdDV, YLALOG TPOGOPANCEL.

Suppose that a man is ignorant of all the processes I have mentioned,
or that the proper time for taking such proceedings has elapsed, or that
for any other reasons he does not choose to prosecute by those methods;
if he sees the homicide frequenting places of worship or the market, he

1 Hansen (1976, p. 47; 1981, pp. 23-24) assumes that both moichoi and andropho-
noi are to be classified to as kakourgoi based on Aischines, 1.91, where moichoi and
androphonoi are quoted together with kleptai and lopodytai. 1t is to be noted that
Aischines aims to dissuade the jurors from acquitting Timarchos for lacking proof of
the act of the crime, and he therefore stresses the law on instant execution of several
criminals. Hence, the specific passage does not seem conclusive of the definition of ka-
kourgoi; cf. Gagarin (1979), p. 320 n. 60. The phrase | T@v T péyiota pev &dikodviay
may suggest that Aischines does not deal only with kakourgemata but the most serious
offences (t& péyroto). For the implausibility of the assumption that moichoi were re-
garded as kakourgoi, cf. Harris (1994), p. 182 n. 30.
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may arrest him and take him to gail; but not, as you have permitted, to
his own house or wherever he chooses. When under arrest he will
suffer no injury in gail until after his trial; but, if he is found guilty, he
will be punished with death. On the other hand, if the person who
arrested him does not get a fifth part of the votes, he will be fined a
thousand drachmas. '

Demosthenes does not refer to the particular procedure by name,
but the wording tov dvdpoedvov ~ dmdyerv seems to indicate that we
are dealing with an apagoge process prescribed for cases phonou.
Given that the date of the speech is 352, we can assume that this
kind of apagoge was in use in the mid-fourth century. Even though
the arrest in an apagoge phonou involved primarily the offence of
exercising rights from which a suspect killer would have been
banned, the offence of murder was still essential and needed to be
proved 3.

Carawan (1998, pp. 362-364) has disputed that trespass on pro-
hibited areas constituted «the substance or legal basis for the charge»
in cases of apagoge phonou. He admits that according to De-
mosthenes’ account (23.80) of the apagoge phonou procedure, such
trespass was a requirement to the process, but argues that «t is
doubtful whether the same condition applied to the turn of the cen-
tury». He attempts to demonstrate with arguments e silentio that such
a condition was not required in the case against Agoratos (399 B.C.),
but fails to explain when and why this condition became a legal
requirement to cases of apagoge phonou. Finally, based solely on his
interpretation of the evidence from Lysias, 13, Against Agoratos,
Carawan generalizes that trespass constituted the condition for arrest
rather than the substance of the charge in apagoge phonou cases .

As will be demonstrated in the following discussion, apagoge
phonou was different from all other procedures available for homi-
cide (i.e. dike phonou, apagoge kakourgon, endeixis and apagoge

12 The text and translation are from Demosthenes, vol. III in the Loeb series.

13 For the distinction between apagoge applied to those accused and proclaimed by
the Basileus as murderers and were thereafter found in prohibited areas, and this type
of apagoge (Dem. 23.80) applied to suspect homicides who had not been previously
accused of murder, cf. Hansen (1976), p. 99 ff.

14 Further on Carawan’s view concerning the nature of charge in an apagoge pho-
nou case, see below section 4.
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kakourgon), in that it alone did not directly involve the homicide
charge; it was so used in the one and most plausible apagoge phonou
case we know of — the case against Agoratos — as to evade the Amnesty
oaths which prevented the prosecution of any homicide case that was
not committed autocheiriai, «with one’s own hands» (see section 4).
It is therefore more than likely that the actual charge in the whole of
an apagoge phonou action, including the arrest and the trial, was the
trespass on prohibited areas, as Demosthenes’ account suggests.

Apagoge was introduced into Athenian homicide law in the se-
cond half of the fifth century, as will be shown below in section 3. It
was a public action and as such was alternative to the dike phonou,
enabling other persons than the victims’ relatives to initiate a prose-
cution against homicide.

Compared to the traditional measures of a dike phonou, apagoge
offered some advantages for a homicide prosecution, regarding the
time that one could initiate it, the lack of the oath-taking proceed-
ings, the court before which it was heard, and finally the conditions
that secured the offender’s presence from the beginning of the pro-
secution until the completion of the trial. As an institution used in
homicide cases, apagoge was undoubtedly an innovation in the
homicide law. It is worth examining to what extent this was an impor-
tant change and how it did occur within the Drakonian homicide
laws, despite the Athenians’ belief of those laws being kept un-
changed throughout three centuries. Also, one needs to examine
why there were two distinct forms of apagoge for homicide cases,
the apagoge kakourgon and apagoge phonou. The existence of these
two different forms of apagoge seems to suggest that we are dealing
with a rather complex change and development of the homicide
laws. For our better understanding some answers can be given
through a detailed analysis of the few apagoge cases for homicide
known to us.

3. ANTIPHON, 5, «<AGAINST EUXITHEOS»
(«ENDEIXIS-APAGOGE KAKOURGON»)

Euxitheos, a Mytilenean, was charged with the murder of Herodes, an
Athenian citizen, and prosecuted by Herodes’ relatives several years
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after the alleged offence took place. The procedure used was en-
deixis followed by apagoge kakourgon, within the period 420-417 .

According to Antiphon’s account, as presented by the speaker,
the background for the trial has as follows: Euxitheos and Herodes
were on board a ship on a voyage from Mytilene to Ainos, while
their ship, forced by a storm, sought harbour near Methymna. During
the night, Herodes went ashore, disappeared and was never found.
After making investigations, his relatives denounced Euxitheos for
having murdered Herodes in collusion with Lykinos, one of his ene-
mies, and with the assistance of a slave present at the ship. Conse-
quently, Euxitheos was summoned to appear in Athens. As soon as
he arrived there, he was arrested and held in custody for the period
preceding the trial, bail being refused. He was tried as a kakourgos
for the offence of homicide, under the process of apagoge.

The defence argues that apagoge is not the appropriate proce-
dure since the defendant is not liable to the law against malefactors
as an alleged homicide (§ 9), but the traditional procedure of dike
phonou should have been used instead (§§ 10-12). Euxitheos’s com-
plaint that he should have faced a dike phonou seems to be designed
to undermine the prosecution case rather than constitute a formal
attack against the procedure held in this case. The rhetorical appeal
to the usual and traditional homicide procedure and laws is empha-
sized by Euxitheos in the beginning (§§ 9-15) and the closure of his
speech (§§ 90-96). In the rest of his defence he attempts to prove
with a series of arguments from probability that the accusation of
homicide is false, in the absence of adequate proof from the prose-
cution’s side. The point on the legality of the case is effectively used
as a rhetorical frame to strengthen the defendant’s innocence, by
implying that the prosecution not only falsely accuse him of homi-
cide but they also wrongly use the procedure of apagoge against him
to serve their purposes. Hence, the defence argument concerning
the wrongful use of the endeixis-apagoge action against Euxitheos
cannot be taken to raise doubts on the propriety of the procedure to
a homicide case nor on the classification of murderers as kakourgoi.
The fact is that Euxitheos was actually tried for homicide as kakour-

15 Gagarin (1997), pp. 173-174; against the most common view of dating the speech
later, after 417, cf. Edwards (1982), pp. 33-39.
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gos under the process of endeixis-apagoge, and there is no firm indi-
cation in the speech that this action was formally flawed; the empha-
sis is rather placed on the fact that this was an unusual procedure for
a homicide case, and as such was not the appropriate one .

The procedure of endeixis followed by apagoge kakourgon may
well have been unusual at the time of Euxitheos’ trial, and this would
offer a reason why Euxitheos could plausibly make such a claim.
The novelty of the procedure would then constitute a further advan-
tage for the defence to rhetorically manipulate the whole action as
something strange and attack the prosecution’s motives on that
ground. Carawan (1998, p. 337 ff.) rejects the view that the proce-
dure in Euxitheos’ case was novel and regards felony warrant and
arrest as an «ancient and proper remedy against homicide» going
back to the Drakonian institutions. He is right to say that Euxitheos
does not suggest anywhere that the endeixis-apagoge procedure was
not allowed against homicides. Also, he is right that Euxitheos” argu-
mentation focuses on the necessity to be tried by a dike phonou. But,
the view that Euxitheos’ complaint involves his case only and not
any homicide case tried by the endeixis-apagoge procedure is not
consistent with the evidence from Antiphon’s speech. From §§ 9-10 it
can be inferred that the kakourgon law is employed in a homicide
case for the first time in Euxitheos’ case:

TPATOV PEV YOP KOKOVPYOS EvOESELYLEVOG QOVOL dlKkNV PeLYM, O 0VOELG
TOTOT EN0BE TOV €V T YR TOOTN. KOl MG HEV 00 KokoDPYOG €ijtt 0V EV-
0Y0G TQ TOV KokoOPY®VY VOL®, 0rDTOL 00TOL TODTOV Y€ LAPTLPES YEYEVIVTOL.
TePL YOp TOV KAETTAOV Kol AOTOSVTAOV O VOpog Keltal, OV 0DOEV épol
TPOCOV ATESEIEQV. 0VTOG €1C Y€ TALVTNY TNV ATOYOYTV VOLILOTATNY KOl
d1K010TATNY TEMOINKAOLY DUIV TNV ATOYNPLoiv pov. pooi 8¢ ad 10 Te
anoxteivelv péyo kaxodpynua elvail, kol Opoloy® péyloTov e, kol 10
LEPOCVAETV KOl TO TPOSLEOVOL TNV TOALY: BALL XWPLG TEPL ALVTAV EKAGTOV
ol vOpol ketvtol.

16" An alternative interpretation of Euxitheos case is the following: The prosecutors
try to demonstrate that Euxitheos is a kakourgos, and as a kakourgos he should be pu-
nished by death. On the other hand Euxitheos’s argument is that he is not a kakourgos
and therefore he should have been charged with homicide and tried by a dike phonou.
Undoubtedly, Euxitheos emphatically argues that he should have been tried by a dike
phonou instead of an apagoge kakourgon. However, in the largest part of the speech
Euxitheos does not attempt to prove that he is not a kakourgos but on the contrary that
he is not a murderer.



156 Eleni Volonaki

First, although an information has been laid against me as a malefactor
I am being tried for murder, a thing which has never happened before
to anyone in this country. Indeed, the prosecution themselves have
born witness to the fact that I am not a malefactor nor liable to the law
against malefactors. For this law is concerned with thieves and foot-
pads and they have not shown me deserving of either title. Thus, as far
as this arrest of mine is concerned, they have made my acquittal your
most lawful and just course. They argue that murder is a grave malefac-
tion — and I agree, a very grave one indeed — as are sacrilege and
treason: but the laws which apply to each of them differ. (Ant. 5.9-10)

This passage suggests that homicides would not normally be tried by
an apagoge, as not explicitly liable to the law against malefactors, and
that such a trial was unprecedented. One can assume that this very
fact may have persuaded Antiphon to defend Euxitheos .

If we accept the view that endeixis followed by apagoge was an
unusual process for homicide cases in 420 B.C., the question then to
raise is how and why did the Athenians make changes to the homi-
cide law. There are two possibilities as to how this change took
place; firstly, the prosecutors of Euxitheos were trying to extend the
use of apagoge kakourgon, and secondly the Athenian Assembly de-
creed the extension of such a procedure to homicide cases before
the prosecution of Euxitheos.

There is some ground to argue for the first option since Euxitheos
attacks the prosecution for employing the endeixis-apagoge proce-
dure. If we notice however how Euxitheos’ arguments on this issue
develop throughout the speech, we can recognize in this kind of
attack the common rhetorical topos aiming at the representation of
the prosecutor as a disrespectful person to the traditional homicide
procedure of dike phonou rather than a real offender. In § 12, the
defendant argues that the prosecutor has invented laws to suit him-
self, & oV maperBOV, adTOg ce0VT® vopovg e€gvpdv. In § 13 he ac-
cuses the prosecutor of framing a law to suit himself, o 8¢, 6 toig
GAloig “"EAANGL K01VOV €0TLY, 10lQ {NnTelg e POVOV ATOGTEPELY, V-
T0g covT® vOopov Bépevog. The accusation against the prosecution is
further exaggerated when Euxitheos calls his opponent a legislator
who dared to change the homicide laws in § 15: ob 8¢ pévog 30
TETOAUNKOG YEVESONL VOLOBETNG €T T TOVNPOTEPQ, KOL TALDTO TTOL-

17 Edwards (1982), pp. 23-40.
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perBav {ntelg pe adikmg dnorécon. There is no ground to suppose
that the prosecutor literally acted as a legislator nor that he extended
the existing laws of homicide 8. Furthermore, no evidence is provided
of a law introduced by the prosecution. It seems therefore unlikely
that the prosecutor was the one who introduced the procedure of
endeixis-apagoge as a legal process against homicides.

The second alternative that the Athenians had decided to extend
the Drakonian homicide law and establish procedures that were al-
ready in use for other offences, as legal processes for homicide is
more plausible. Such a decision was presumably made by the Athe-
nian Assembly, involving additional enactments to be inscribed com-
plementary to the original homicide law on the stelai of the Akropo-
lis. Such a decree would probably not remain long unusual. We have
evidence that c. 420 it could be testified as unusual. Therefore, it was
probably introduced in the last third of the fifth century, just before
Euxitheos’ trial. The difficulty with this view is that if such an enact-
ment did exist at the time of Euxitheos’ trial, <Antiphon would hardly
have used an argument which the prosecutors could refute simply
by reading out the law to the jurors» . The point to bear in mind
here is how recent this enactment was by the time of Euxitheos’ trial;
if apagoge kakourgon had been established as a legal homicide pro-
cedure only a short time before the case of Herodes’ murder was
brought to court, the presentation of such a law before the jury
might not have the same effect as that of any other long established
law, particularly considering the novel and odd use of apagoge ka-
kourgon in a homicide case. It is hard to tell which circumstances
could have led the Athenians to make such a decision in the last
third of the fifth century. It is probable that the relatives of Herodes
were involved in the enactment of the law. They could have them-
selves made the proposal for the law or have asked other political
figures to do so. If that were the case, the proposal would have been
presented in the Athenian Assembly, and successfully passed as an
additional enactment to the homicide law before the prosecution
against Euxitheos initiated. This would explain why Euxitheos re-

18 A similar attack is rhetorically manipulated to attack Nikomachos in Lysias, 30 as
a legislator though he was only an anagrapbeus of the Athenian laws; cf. Volonaki
(1998), pp. 175-184.

19 Hansen (1976), p. 105.
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gards the prosecutor responsible for the establishment of such an
institution by saying that he has misled the jurors in complying with
the new procedure and not the dike phonou (§ 12: E€neita keleberg
TOVG S1KAOTUS AVOUOTOLG TIGTEVOAVTOG TOTG LOPTVPOVSTL POVOL B1-
KNV KOTOyv@dvoL, oVg OV 0oDTOG AMIGTOVG KOTEGTNONS TOPELOMV
TOVG KELEVOLG VOHOLG, KOl NYR xpTHvaL aDTOTG TV ONV TAPAVORLOY
Kkpeloow yevécBol adT®V 1OV vopwv). That such a decree recogniz-
ing the endeixis-apagoge process as a legal homicide procedure was
made in the 420s would also explain the necessity to republish the
Athenian homicide law in 409 B.C., and not simply retain or rein-
scribe the original Drakonian homicide law. This would mean that
all new enactments made in the homicide law since the Drakonian
institutions were meant to be published and inscribed together with
the original laws of Drakon.

The existence of more than one homicide procedure would pro-
vide further means of prosecution against homicides, and more sig-
nificantly the availability of a public action in homicide cases that
would enable ho boulomenos to initiate the prosecution against any
suspect killer. In effect, additional legal means were available to the
relatives of the victims to take vengeance upon the death of the
killed, and moreover killers could not escape punishment since all
the Athenians were enabled to proceed with the prosecution. The
choice of summary arrest (apagoge) suggests that the Athenians were
interested in the immediate punishment of murderers in such a way
that they could not escape the trial. The denunciation (endeixis) of
the offender for homicide followed by summary arrest, as in Eu-
xitheos’s case, was a provision to force the suspect killer to come to
Athens or lose the case in absentia and never be allowed to return.
This kind of process could be initiated at any time of the year. Not
only the procedure itself but also the trial was different from the dike
phonou in that it was heard before a heliastic court. Hence, this pro-
cedure could apply to all homicides including Athenians and non-
Athenians, as well to all kinds of murders, those committed in the
city of Athens and those committed outside Attika. Such an institu-
tion indicates that the Athenians wished to secure the prosecution of
those homicide crimes that might escape punishment due to restric-
ted rules prescribed by the dike phonou procedure.

The process of endeixis followed by apagoge kakourgon would
inevitably entail procedural disadvantages for the defence, which
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can explain Euxitheos’s insistence in a trial of a dike phonou rather
than an apagoge kakourgon *. The use of such a process prevented
the defendant from going into exile during the trial, which was an
option available to a dike phonou. The solemn oath of homicide
trials in dikai phonou did not have to be taken at this trial, and its
avoidance enabled the prosecution to attack the defendant on his
background and nationality. Furthermore, the fact that the case was
heard before a beliastic court, consisting of ordinary citizens as ju-
rors and not Areopagites, allowed the presentation of issues that
were not closely related to the homicide case but were useful to
character attack. Also, in an apagoge trial more witnesses were al-
lowed to testify on more subjects than the homicide charge since
they were not bound to give an oath concerning the guilt of either of
the litigants, as was required in dikai phonou. In contrast with the
dikai phonou, which could not take place until the fourth month
after the registration of the charge, an apagoge trial could initiate any
time after the killing. Finally, the summary arrest and the imprison-
ment of the accused prevented the defendant from making any
preparations for the trial.

The conclusions that can be firmly drawn from Euxitheos’s case
are the following; endeixis followed by apagoge kakourgon was es-
tablished as an alternative homicide procedure to dike phonou in the
last third of the fifth century, and was probably used for the first time
in the case against Euxitheos (420-417). This is the only case of apa-
goge kakourgon used for homicide we know of, and it provides us
with a certain example of androphonos clearly defined and prosecut-
ed as kakourgos.

Regarding the formal conditions in this type of procedure, it is
worth asking whether the ep’autophoroi condition was an actual fac-
tor to such cases, although in Antiphon’s speech there is no refer-
ence that Euxitheos was or should have been arrested ep’autophoroi.
Various explanations have been offered by scholars, which are all
based upon a comparison between the case under discussion and
the prosecution against Agoratos (Lysias, 13, see section 4), where
the ep’autophoroi was made a necessary condition by the Eleven in
order to authorize the charge of homicide 2.

20 Edwards (1982), pp. 44-45.
21 For an account of all theories, cf. ibid., pp. 16-18.



160 Eleni Volonaki

The possibility that the ep’autophoroi was not a condition in an
endeixis followed by an apagoge kakourgon cannot be excluded %
Due to the novelty of the procedure, when used at Euxitheos’s trial,
one might argue that not all procedural details had been defined at
the time. Nevertheless, given that summary arrest was available also
for other offences (e.g. kakourgemata, such as theft, robbery etc.)
than homicide, where the condition of self-incrimination was pre-
scribed as necessary, it would seem unlikely that the same legal for-
mality was exceptionally not enforced in homicide cases.

Herodes’s murder was a mystery and his body was not even found.
Edwards argues (1982, p. 18) that if ep’autophoroi had been a neces-
sary condition, <Antiphon would not have allowed such a chance of
counter-attack to slip by». Even though this assumption seems rea-
sonable, it does not necessarily indicate that the prosecution were not
legally compelled to prove Euxitheos’s manifest guilt of murder. The
fact that the prosecution attempt to establish Euxitheos’s guilt on the
denunciation made by the slave under torture and the letter allegedly
written by the defendant confirming his responsibility for Herodes’s
murder seems to suggest that self-incrimination was an important fac-
tor in the validation of the charge. The ep’autophoroi condition may
not be mentioned by the speaker either because it would not consti-
tute a defence to the charge of conspiracy for homicide or because it
would probably undermine the defendant’s case, who was trying to
prove that he was not a kakourgos ?. He does, however, repeatedly
argues that no one saw him to kill Herodes or dragging the dead
body off board. On balance, even though a reference to the legal
condition of ep’autophoroi might be expected in Euxitheos’s case
since it was an apagoge case, its absence does not necessarily prove
that ep’autophoroi was not a condition for the use of the procedure.

4. Lysias, 13, <AGAINST AGORATOS»
(«APAGOGE PHONOU»)

Agoratos, a privileged metic, is charged with responsibility for the

murder of Dionysodoros, an Athenian taxiarch, and other democrats

22 Further on this view, cf. below section 7.
% Harrison (1971), p. 25.



«Apagoge» in Homicide Cases 161

who were all put to death by the Thirty. He is prosecuted by an
apagoge *', and the trial can be dated in 399/398. According to the
speaker, Dionysodoros’ cousin and brother-in-law, Agoratos had col-
luded with the oligarchs before the establishment of the Thirty (405/
404), and denounced some generals, taxiarchs and other democrats
on the charge that they were allegedly conspiring against the consti-
tution. The denunciations were made firstly in the Boule and subse-
quently in the Assembly at the theatre of Mounichia, where it was
decided that the accused should be tried by a jury court consisted of
2,000 jurors. When the Thirty came to power, they cancelled the
appointed trial and replaced it by an unconstitutional procedure in
the Boule, where the defendants were all condemned to death, with
the exception of Agoratos who was allegedly acquitted on the
grounds that he had given true information.

Scholars are divided as to which of the two forms of apagoge was
used against Agoratos. Hansen (1976, pp. 101-103, 107) argues that
the action was an apagoge kakourgon for homicide. The main problem
with this view is that nowhere in the speech is the defendant re-
ferred to as kakourgos, which would be normally expected especially
if one considers the presentation of such a charge against Euxitheos.

Hansen (1976, p. 52) connects his view of the case entirely with
the Eleven’s requirement of including in the prosecutor’s indictment
the phrase ep’autophoroi (86: oi Evdexa ol napadeEduevol Ty dmor-
YOYNV TOTNY, ... 6Odpa OpBAG Tolficol ALOVOCLIOV TNV GO Y®YNV
andyovt’ avoaykdlovieg mpooyphyachor T ye £T adtoehpw ). With
the presuppositions that murderers were classified as kakourgoi and
that the condition of ep’autophoroi was closely related only to apa-
goge kakourgon and not to other forms of apagoge or to any form of
endeixis, he draws the conclusion that Agoratos’ case was apagoge
kakourgon *. However, there is no conclusive evidence to support

24 The title of the speech, Kot *Ayopértov évdei&ewg, must have post-dated Lysias
since the speech obviously describes the process of apagoge (86: Atoviciov v émo-
yoynv éndyovta). Even though Agoratos’ arrest is not explicitly stated, it can be in-
ferred from the general evidence concerning apagoge.

% The text of Lysias, 13 used in this paper is from Hude’s edition (Oxford 1912),
and the translation used of passages from the same speech is from the Lysias’ volume
in Loeb series.

2 With regards to the one case of homicide already presented and known to us as
apagoge kakourgon, Antiphon, 5, Hansen (1976, pp. 101-102) argues that the term ep’au-
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the view that the ep’autophoroi was a condition strictly restricted to
cases of apagoge kakourgon. Hansen’s argumentation seems to fol-
low a circular process, and it remains dubious whether the insertion
of the specific phrase in the indictment against Agoratos should direct
us to a certain form of apagoge for homicide.

MacDowell (1963, p. 131 ff.; 1978, pp. 120-122) argues for an apa-
goge phonou, as described in Dem. 23.80, and maintains that Agora-
tos was arrested on the grounds that he frequented the public places
in the period after 403. He further explains that apagoge phonou was
used in order to manoeuvre around the Amnesty agreement, accord-
ing to which only autocheiriai homicide cases were allowed to pro-
ceed in the traditional ways. The problem with this option is that the
prosecutor does not explicitly state that the defendant frequented
the public places . With respect to the question why Agoratos’ tres-
pass is not raised in the speech, Gagarin (1979, p. 321) has convin-
cingly suggested that this point would not be questioned by either
side since it could be easily verified and did not concern the main
charge of murder . One could also argue that the speaker does
indirectly refer to Agoratos’ appearance in public places though a sus-
pect killer, when attacking him on his illegal public activity under
the restored democracy as an Assembly and jury member, and also
as a sykophant initiating public actions against innocent citizens
where he was penalized with the fine of 10,000 drachmas (§§ 65-66,
73, 76). The implication for the jurors (or at least for the reader) is
that we are dealing not only with a suspect homicide who has not
yet been punished but also with a man from slave origin who has
masqueraded as Athenian citizen.

As indicated in section 2, Carawan has argued against the view
that trespass could be the substance of charge in an apagoge phonou
case. Particularly for the case against Agoratos, he (1998, pp. 362-

tophoroi was not required because it was not initially an apagoge but an endeixis. As
has been shown above (sections 2-3), such an assumption is based on an argument e
silentio. Gagarin (1979, p. 320 n. 61) points out that if the term ep autophoroi was not
required in Euxitheos’s case because it was an endeixis followed by an apagoge ka-
kourgon, Dionysios could have employed the same procedure to avoid the problem
caused by the insertion of the phrase ep’autophoroi.

77 Gernet - Bizos (1926), pp. 187-188.

3 Cf. Todd (1993), p. 275.



«Apagoge» in Homicide Cases 163

364) argues that since the violation of the prohibited areas would be
closely connected with the formal criterion for arrest ep autophoroi,
it would have been mentioned by the speaker; hence, he concludes
that trespass constituted the condition of arrest rather than the sub-
stance or legal basis of the charge. There are some difficulties with
Carawan’s view: Firstly, the absence of a reference to the trespass is
an argument e silentio, and is not conclusive of the actual grounds
for Agoratos’” arrest. Moreover, such a reference may have been de-
liberately avoided by the speaker either because trespass was evi-
dent and easily proved or because it would undermine the prosecu-
tion case, since it appears difficult to prove that Agoratos was a self-
evident murderer. Secondly, Carawan’s connection of trespass with
the ep’autophoroi condition suggests that the ep’autophoroi was a
term involving the arrest rather than the charge of homicide. If that
were the case, the prosecution would not have any difficulty with
the insertion of the ep’autophoroi clause as required by the Eleven,
and could easily prove that the arrest was made in accordance with
the procedural formalities. Nevertheless, Lysias, 13.85 suggests that
the ep’autophoroi term involved the charge of homicide and not the
arrest of Agoratos:

10070 8¢ 0VOEV GAAO E0LKEV 1| OLOAOYETV ATOKTEIVOL, LT ETT LDTOPMP® OE,
kol mepl To0Tov duoyvpilecbor, Hdomep, el PN T ADTOPOPW HEV, ATEK-
TeLve 8€, T00ToV Eveka dEov adTOV oPlecOa.

This simply amounts, it would seem, to an admission that he has killed,
but has not been taken in the act; and to insist on that is to imply that,
if he was not taken in the act, but did the killing, he ought therefore to
escape. ¥

Finally, Carawan’s argument that trespass was only a condition for
the arrest but not the trial brings some confusion to our understand-
ing of the apagoge phonou process. If the legal basis of the case was
not trespass of prohibited areas then it must have been the homicide
charge. According to the Amnesty terms, however, only autocheiriai
homicides were liable to prosecution (Ath. Pol. 39.5). Such a charge
could not be made against Agoratos. He was charged as responsible

¥ For a further discussion on Lysias’ presentation of the ep‘autophoroi condition in
13.85-87, cf. Volonaki (1998), pp. 157-162.
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for the murder of Dionysodoros and other democrats by making de-
nunciations against them before the rule of the Thirty. He cannot
therefore be accused of killing them with his own hands. Since he
was covered by the Amnesty treaty, the homicide charge could not be
used as the legal basis of the apagoge process. Moreover, Carawan’s
argument suggests that the legal basis of the arrest in an apagoge
case was distinct from that of the apagoge trial (even though he does
not explain what the latter would be), which would imply that there
were two legal stages within the procedure of apagoge different
from each other. There is no evidence to support such an assump-
tion, and it seems unlikely that different rules applied for one single
process. The argument that trespass could be used only as a condi-
tion for arrest means in effect that there is no punishment for tres-
pass, which would contradict Demosthenes’ description of summary
arrest in cases phonou (23.80).

On balance, neither view of apagoge for homicide is entirely free
from difficulties. Fewer problems are found with apagoge phonou
and consequently it seems probable that this was the action taken
against Agoratos. It is also probable that the legal basis of the charge
was the trespass of the prohibited areas, whereas the trial involved
mainly the homicide charge.

From Agoratos’ case, it can be concluded that apagoge phonou
was another type of the apagoge process, which was available as an
alternative legal procedure for homicide cases. It cannot be certain
when exactly this kind of procedure was introduced, but probably
some time after the Amnesty treaty (404) and before Agoratos’ trial
(399). The Athenians may have decided to expand the use of apa-
goge against homicides in order to secure the punishment of suspect
killers, who could not be directly prosecuted as homicides and
could therefore escape. This would explain why this type of apagoge
process was introduced, if apagoge kakourgon was already available
and still in use *°.

Similarly to the use of apagoge kakourgon, apagoge phonou would
offer several advantages to the prosecution of homicides, as can be
implied from the case against Agoratos. Agoratos was prosecuted

3 On the question whether the two forms of apagoge were simultaneously availa-
ble for homicide cases, see below section 8.
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several years after he had made the denunciation against Dionyso-
doros. Due to the Amnesty agreement, the prosecution could not ini-
tiate any other action on homicide nor could they charge Agoratos
with killing autocheiriai, since he had not killed the victim with his
own hands. Moreover, they could not have taken an action soon
after the denunciation or the execution of Dionysodoros, because
the Thirty were in power. Therefore, the delay of prosecution was
inevitable and purposeful, even after the restoration of the democracy
in order to avoid facing a jury highly prejudiced against any kind of
violation of the Amnesty. Nevertheless, it seems clear that even
though an action of apagoge phonou did not formally violate the
Amnesty, since the arrest was established upon an offence distinct
from the murder and subsequent to the restoration of the democracy,
it did constitute a breach of the spirit of the Amnesty, because in
practice the offender was being tried for the original murder, which
had not been committed autocheiriai. Apagoge phonou may have
also been used by the prosecution in the hope of increasing the
chance of winning the case and securing the desired verdict against
Agoratos. The wide range of issues that could be raised before a
beliastic court in contrast with the stricter rules prescribed by other
homicide courts (e.g. Areopagos), would allow the application of all
possible rhetorical means of persuasion *.

5. Lysias, 13.55-57: <MENESTRATOS’ CASE»

Menestratos’ case is used by Lysias as a precedent for Agoratos’ case
with procedural similarities. According to the story as told by the
speaker, Menestratos was an Athenian citizen from the deme of Am-
phitrope, who was denounced by Agoratos just before the oligarchy
of the Thirty, arrested and imprisoned. When presented before the
Assembly at Mounichia, he was given immunity under a decree
made by Hagnodoros. In return, he turned informer and made addi-
tional depositions. He was let off by the Thirty on the same judge-

31 The same motive could also have played a significant role to the initiation of an
apagoge kakourgon; see above section 3.
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ment as Agoratos, d6Eavrto TdAnOf eicoyyetion. After the restora-
tion of the democracy, at some time around 400, he was tried by the
people’s court and condemned to be executed by apotympanismos.

Since it would appear that Menestratos and Agoratos are prose-
cuted for homicide relating to their denunciations against democrats,
the two cases might have been treated in a similar way. As with
Agoratos’ case, scholars argue for the two forms of apagoge for ho-
micide, apagoge kakourgon and apagoge phonou.

Hansen (1976, p. 104; 1981, pp. 21-22) emphasizes the fact of the
execution by apotympanismos and the link between this method and
the criminals classified as kakourgoi, and concludes that the case
was apagoge kakourgon. The problem with this view is that, according
to the speaker, Menestratos is brought to court and tried as an an-
dropbhonos and not a kakourgos (560: bueig 8¢ TOAL® xpdvw VoTepov
LaBovieg év dikaotnpie dg avdpoedvov dvta). As regards Hansen’s
argument (op. cit.) that the case must be an apagoge kakourgon be-
cause the execution by apotympanismos, which was inflicted upon
Menestratos, was confined to kakourgoi, one can say that we have
no evidence for this type of execution to draw such a conclusion.

MacDowell (1963, pp. 137-138) argues for apagoge phonou based
on the fact that Menestratos was prosecuted «as being a killer. Dike
phonou is ruled out by the amnesty (since there is no question of
autocheiriai), and therefore apagoge phonou seems more likely.

On balance, Menestratos was probably charged with homicide.
Given that his trial took place after the restoration of democracy in
403, Menestratos” arrest and the method of his execution were pre-
sumably based on the offence of exercising the right of appearing in
prohibited places, although he was a suspect killer. As in Agoratos’
case, it seems probable that the action taken against Menestratos was
apagoge phonou.

Finally, it is to be noted that Lysias’ account of Menestratos’ case
may not be reliable, given that he uses it rhetorically as a precedent
against Agoratos. It is striking that, except for the brief account on
Menestratos’ conviction, no further elements are used to strengthen
the prosecution against Agoratos, especially as concerns disputable
legal matters such as the phrase ep’autophoroi or the violation of the
Amnesty. Even if Menestratos’ condemna