Adele Scafuro

THE ROLE OF THE PROSECUTOR
AND ATHENIAN LEGAL PROCEDURE
(Dem. 21.10)

In the opening chapters of his speech against Meidias, Demosthenes
calls for two laws to be read to the court; the first (21.8) has to do
with the implementation of probolai at a meeting of the ekklesia in
the precinct of Dionysos regarding offences concerning the festival
(i.e., the city Dionysia) '. The second law concerns a particular of-
fence which, if committed during one of the festivals named in the
law, could be remedied with a probole. Results culled from investiga-
tion of the second law — if genuine — provide important information
regarding the role of the prosecutor and the character of Athenian
legal procedure. Probole is a legal remedy that can initiate a trial in a
dikasterion; most scholars now believe that the entire process, from
the initiatory stage through the subsequent (but not required) court-
room prosecution, should properly be called probole; 1 adhere to
that view and shall not argue it anew here, although certain portions

! The following works will be cited by abbreviation: Drerup 1898 = E. Drerup,
Uber die bei den attischen Rednern eingelegten Urkunden, Jahrbiicher fur classische
Philologie», Suppl. 24, pp. 221-366; Harris 1989 = E. Harris, Demosthenes’ Speech
against Meidias, HSCPh» 92, pp. 117-136; Harris 1992 = E. Harris, Review of MacDowell
1990, CPh» 87, pp. 71-80; Harrison 1971 = A.R.W. Harrison, The Law of Athens, 11, Oxford;
Humbert 1959 = Contre Midias, in J. Humbert - L. Gernet (éds.), Démosthene Plaidoyers
Politiques, t. 2, Paris; Lipsius 1905 = J.H. Lipsius, Das attische Recht und Rechtsver-
Jabren, 1, Leipzig; MacDowell 1990 = D.M. MacDowell, Demosthenes Against Meidias
(Oration 21), Oxford; Morrow 1960 = G.R. Morrow, Plato’s Cretan City, Princeton;
Weil 1877 = H. Weil, Les Plaidoyers Politiques de Démosthéne, 1, Paris.
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of the following discussion (e.g., about the case of Menippos against
Euandros in Dem. 21.175-77) may be regarded as additional support
for it 2.

The law cited at Dem. 21.10 runs as follows; the text and transla-
tion is that of MacDowell 1990:

Ebfyopog eimev: dtoy i TOUmn f 1@ Alovicw év Teipaiel kol ol kopmdol
Kol ol Tpory®dot, kol €Tl ANvoie (1) TOUTN Kol 0l TPOY®30l Kol Ol KOU® -
801, kol Tolg €V GloTEL ALOVLGLOLG | TOUTN KOl 0l TOTdeG Kol O KANOG Kol
ol kop®dol kai ol Tpay®dol, kol OopynAlev TH TOURH Kol TG AYDVL, Un
£€etval pnte eveyvpdoot unte AapBavelv £tepov £T€pov, Unde 1@V dmep-
NUEP®V, €V TOOTALG TOTG NUEPALS. AV O€ TIG ToVT®V TL mopafaivy, VTO-
d1kog €0Tm T® TaBOVTL, kKol TpoPorail adToD EoTOoO €V Th EKKANGLY T1
€V Atovioov dg adikoDVTog, Kabd mepl TAV GAA®V TV &dlkoLVTIWV YE-
YpOmTOL.

Euegoros proposed: when the procession takes place for Dionysos in
Peiraieus and the comedies and the tragedies, and the procession at
the Lenaion and the tragedies and the comedies, and at the city Diony-
sia the procession and the boys and the revel and the comedies and the
tragedies, and at the procession and the contest of the Thargelia, it is
not to be permitted to distrain or to seize another thing from another
person, not even from overdue debtors, during those days. If anyone
transgresses any of this, let him be liable to prosecution by the victim,
and let there be probolai of him in the Ekklesia in the precinct of Di-
onysos as an offender, in the same way as is laid down about the other
offenders.

Scholars have generally thought that a sound tradition lies behind
the law and I agree with that assessment in general °. In an appendix
to this essay, I take up three issues that are relevant to the question

2 Most recently, the hegemonic view has been articulated by MacDowell 1990,
p. 16, and G. Rowe, The Charge against Meidias, Hermes» 122 (1994), pp. 55-63 (with
full bibliographic citation of nineteenth century proponents of one view and the other).
The opinio minor is articulated by Harris 1989, pp. 130-131, and 1992, pp. 73-74. For
an assessment of the arguments on both sides of the question, see my forthcoming
study of prosecutors and Athenian legal procedure.

3 That the law rests on a sound tradition is the opinion of Lipsius 1905, p. 212 n. 118;
Humbert 1959, p. 23 n. 1; and MacDowell 1990, p. 230; it is defended by Foucart, Rev.
Phil. 1877, pp. 168-181; Weil 1877, p. 118; and Drerup 1898, pp. 300-303. The spuri-
ousness of the law is argued by A. Westermann, De litis instrumentis, quae exstant in
Demosthenis oratione in Midiam, commentatio, Leipzig 1844, p. 21.
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of the law’s authenticity but need not concern us here; a further
problematic detail, relevant to that question and apparently unno-
ticed before, will be taken up shortly.

A kernel of the law is apparent from Demosthenes’ summation of
the two laws (those cited in cc. 8 and 10) in the following section *:

"EvOupeloBe, O Gvdpeg dikaotol, 6TL v T TPoTEP VOP® Kotk TOV Tepl
Vv €0pTNv Ad1ko VIOV 0ong Tiig TPoBoAtic, £v T0UT® Kol KOT! TV TOVG
VREPMUEPOVS EICTPATTOVIMV T KOl AAL 0TLODV TIvog AopBavoviov 7 Bro-
Copévarv émotnoarte TG TPORoAdc. 00 Yap 6mwg 0 odp’ VPPilesdol Tivog
£V tabTag Talg NUéPog, fj THY TOPOCKEVNV Ty GV €k TAV dlmwv mopioot-
16 11 elg Aettovpylay, Pece xpfivat, GAAY KOl T& dlkn Kol YHE® TAOV
ELOVTOV YLYVOLEVO TV E0A®MKOTOV KOl KEKTNHEVOVY €€ GpyTfig TNV YOOV
£opTNV Anedhkote elvot.

Notice, men of the jury, that, whereas the previous law [21.8] specified
probole against those committing offences concerning the festival, in
this one [21.10] you created probolai also against those exacting overdue
payments or taking anything else from a person or using violence. So far
from thinking it right that insolent treatment should be inflicted during
those days on anyone’s person or on the preparations made by anyone
out of his own resources for a liturgy, you actually decided to allow
property belonging to successful prosecutors by vote of the jury to
remain in the hands of the original owners who have lost their cases, at
least for the duration of the festival.

The summation is no doubt tendentious (note the mention of the
victimized liturgist — Demosthenes has enucleated the law cited in c. 8
so as to depict his own case); nonetheless, it is clear that the law
cited at 21.10 forbade violent acts against debtors during festivals.
That Demosthenes at the end of the summation focuses on one par-
ticular type of debtor, viz., the one who owes a payment to a suc-
cessful prosecutor, surely looks ahead to the case of Menippos vs.
Euandros which is reported later in the oration (175-177) and which
provides important information on penalty protocols in probole. Be-
fore T turn to consideration of that case, however, the problematic

* MacDowell’s 1990 text with translation slightly modified (my italics); see A. Cha-
niotis in E. Harris - L. Rubenstein, The Law and the Courts in Ancient Greece, London
2004, for the meaning of the two verbs used in the expression t& ... yryvéueva t@v
£0AOKOTOV KO KEKTNUEVOV.
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detail of the law mentioned earlier must be examined since it is di-
rectly related to the role of the prosecutor and the Menippos/Euan-
dros episode.

After declaring distraining and seizure against debtors during fes-
tivals to be unlawful, the law (21.10) continues: £éav 8¢ Ti¢ ToOTOV T1
mopafoivny, VTOdikos E0Tw 1@ maBovVTL, kKai mpoPolal odToD E07TW-
oav v 1 ékkAnoig T €v Alovicov dg ddikodvTog, Kobd Tepl TAOV
GAlav OV adikodvimv yéypartar (If anyone transgresses any of
this, let him be liable to prosecution by the victim, and let there be
probolai of him in the Ekklesia in the precinct of Dionysos as an
offender, in the same way as is laid down about other offenders») °.
Few scholars have commented on the italicized portion; MacDowell,
however, interprets it in this way, that «the victim may bring a private
case (8ixn) claiming compensation or damages» and that mpofoiai
are «distinct from Voo @ maBdVTL: a probole was a public accu-
sation which could be brought by any citizen, not merely by the
victim» . This is difficult: it is odd for a law to offer more than one
procedure for the same offence; if there were an alternative remedy,
a different law would provide it ’. That fundamental objection, cou-
pled with ambiguities of syntax, suggests the possibility of other in-
terpretations.

Ambiguities: first, if MacDowell’s interpretation were correct, we
might expect 7 rather than xat as the connective between 1@ mo-
86vtL and mpoforati; secondly, the dative 1@ mo@bvtL is not a «dative
of agent», but rather a dative of advantage or interest (i.e., «the cred-
itor is liable to prosecution for the advantage [or “in the interest”] of
the victim») — whether the victim is, additionally, the agent or not is a
matter of interpretation ¥ thirdly, T note that the law does not say

5 MacDowell’s 1990 text and translation; my italics.

6 MacDowell 1990, p. 235. MacDowell seems to contradict his own interpretation
of the two clauses when he treats (1990, p. 395) the trial at which Menippos won com-
pensation as a probole.

7 See M.H. Hansen, Eisangelia in Athens: A Reply, JHS» 100 (1980), p. 94 and n. 10.

8 R. Kihner - B. Gerth, Ausfiibrliche Grammatik der Griechischen Sprache, 111,
Berlin, 1898, pp. 417-420 (nr. 423.17) and 422-423 (nr. 423.18¢); in the latter section,
the authors treat the dative with passive expressions which are «apparently» (scheinbar)
used with the same meaning as dn6 plus the genitive; they continue: «Er bezeichnet
auch hier die Person, in deren Interesse eine Handlung vollzogen wird; dass dies zugleich
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explicitly who is to bring a probole — and I further note that the law
does not explicitly provide a remedy for the victim. Accordingly, I
suggest two possible interpretations regarding probolai for the kind
of offences mentioned in Dem. 21.10. According to the first, probolai
were to be brought by the victim {or his own advantage» or «in his
interest; in the event that the victim’s leg (or arm, nose, or neck,
etc.) had been broken when the creditor distrained upon him, then
of course a brother-in-law might bring the probole for him. Accord-
ing to the second interpretation, probolai were to be brought by a
volunteer for the advantage» or «in the interest» of the victim. In each
case, there is but one remedy and the victim might receive compen-
sation; nevertheless, such a probole was a public remedy — which is
extraordinary.

The cruces of the problem are whether the victim in Dem. 21.10
could claim compensation or damages from the creditor who is vmé-
dikog 1 mad6vTL (whether the victim himself brought the probole or
a volunteer brought it for him) and if so, whether that transaction
would render the remedy a private one. MacDowell assumes a posi-
tive answer for both questions and also assumes two remedies are
involved, a dike and a probole. There are no grounds for those as-
sumptions. For the reasons that I offered in the preceding paragraph
(that laws usually if not always provide one remedy for the same
offence, and the ambiguities of syntax that support other interpreta-
tions), I have maintained that there is but one remedy provided in
the law and that that remedy is a public one, probole. If either of my
interpretations is correct (either the victim brings the case or a volun-
teer does so for him), then a conventional understanding of public
actions must be altered: an award to a victim is not to be restricted to
private remedies; consequently, either Athenian legal procedure is
more fluid than is usually thought, or else the offence of distraining
upon a debtor during a festival was considered so heinous that the
law made an exception in this instance and permitted compensation
for the victim. The phrase vmddixog 1@ ma@dévTL requires further in-
vestigation.

die die Handlung hervorrufende Person selbst ist, ist formell nicht angedeutet». It re-
mains possible, then, that the dative might be simply one of advantage or interest.
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< ’

VOS1KOG TR TOOOVTL

While the adjective dmodikog appears not infrequently in the ora-
tors ?, the phrase dm6dikog 1@ naBdévTL elsewhere appears in that
corpus only at Isokr. 20.2. There the speaker is considering different
remedies for different kinds of assault; he has first pointed out how
carefully the lawgivers have composed the laws that offer protection
to the body; only in the case of graphai and dikai for offences to the
body did they allow exemption from court fees (parakatabolai) so
that everyone might have the opportunity to pursue the wrong in
court. He continues: «Furthermore, while [in this alone] of the other
charges is the doer liable to prosecution for the victim’s advantage
("Emerto TV PEV GALOV EYKANUATOV 0OT® TG TaBoVTL HOvoy 6 dpdi-
oag Vmddikdg éotiv), yet in the case of hybris, as it is a matter of
community concern, anyone of the citizens who volunteers is per-
mitted to bring an indictment before the thesmothetai and come be-
fore you». Here, context clearly reveals, by precise contrast with the
voluntary prosecutor of the graphe hybreos, that the agent of assault
in a dike aikeias is liable for prosecution by the victim and for the
victim’s benefit. Is this always the case? Does the dative of the per-
son following bmddixog always imply agency? An examination of
variant forms used in forensic context in Plato’s Nomoi in which the
offender is dnédixog 1@ £8éNovTt instead of VROSiK0g T TABHVTL iS
instructive.

? The adjective appears 24 times in the corpus of the ten orators (14 times in De-
mosthenes) but only twice with a dative (Dem. 21.10 and Isokr. 20.2); commonly the
adjective appears with a genitive of the charge (X is liable to a prosecution for Y of-
fence) and most frequently the charge is the giving of false testimony (10 times). Plato
uses the term 13 times in the Nomoi, and some of these instances are examined above.
The adjective is rare in fourth century inscriptions (omitting restorations): IG II? 1241,
39 (a phratry lease in which the renter is dmodixog if he does x, y, or z) and 2492, 9
(deme lease: éav 8¢ Tig einel §j Emynepicel Topd Téode oG 6-/VVOAKOG, TPLV T& ETn
$EelOETV O TETTOPGKOVTE, ELV-/0L DTOSLIKOV TOTg piobwTals Thg PAOPNG); the adjective
makes an interesting appearance in the first Salaminian arbitration decree of 363/362:
Agora, 19 L 4a2.95-97: ... ¢av 8¢ tig elmer §j Gpxov emyneicetl 00TV TL KOTOA[D]-/
[clot A Tpéwet ol BAlooe 1O dpyhplov, DrehBvvov elvorl TdL Yéver Emavtt Kol Tolg ie-
pedot kotd TadTe kKod idion dmo-/dikov koi tdL Boviopévar Soropviov. In this last
case, I presume that if any volunteer won an award of damages (cf. IG 11% 2492) «pri-
vately», i.e., on his own initiative, he would hand it over to the genos; these cases (dia-
dikasiai) would be heard by the basileus (AP 57.2).
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Before proceeding further, T should say that in using examples
from Plato’s treatise, I am not suggesting that the personae and pro-
cedures of his fictitious Cretan city can be a paradigm for assumed
Athenian counterparts; rather, observation of his idiom might be
heuristic and suggestive of ways to understand the language of the
law that has been inserted into Demosthenes’ text. With that caveat
in mind, T first note that Plato’s 6 £6¢Awv resembles 6 BovAdpevog
who also appears in his Nomoi; both characters function in ways
similar but not identical to the voluntary prosecutor in Athens ™.
Oddly, from the perspective of a standard view of Athenian proce-
dure according to which the volunteer prosecutor does not receive
compensation for the injuries of a victim (as, e.g., in a graphe hybreos),
Plato’s 6 ¢8éAwv and 6 BovAopevog sometimes do win damages that
are targeted for the victim; and sometimes damages are entirely out
of the question. I note the following examples:

(1) Nomoi, 868D, S868E, and 869A: Each of the three offences
mentioned in these passages concerns a family member who in a fit
of rage has killed another (a father or mother has killed a child, a
husband or wife has killed the other, a brother or sister has killed a
sibling): if any of the killers should return after undergoing purifica-
tion and three years of exile and subsequently disobey the prohibi-
tions against sharing the family hearth and taking part in the family’s
common ritual, then dYwddrkog doePeiog yryvéchdw td £0EAovt .

(2) Nomoi, 932d: dIf a parent who is maltreated is unable to re-
port [the offence], a free man upon learning [of it] is to report the
matter to the magistrates or else he is to be [marked as] base and
D6d1Kk0g T® £0EAovTL PAGBNG (Eav 8¢ Tig aduvarhi kKakobuevog epdi-

10 See Morrow 1960, pp. 274-278; on p. 276 n. 80, he virtually equates the expres-
sions ypaeésBm 6 Bovropevog and drddikog Eotw T £0¢Aovti. The term 6 €0¢Awv was
not invented by Plato; 6 £6éLwv appears as a prosecutor in numerous inscriptions out-
side Attika (e.g. in Thasos: IG XII 8, 267, 16 and XII Suppl. 348, 10). See L. Rubinstein,
Volunteer Prosecutors in the Greek World, Dike» 6 (2003), pp. 87-113.

T The «rucial> datives for the three cases are as follows. At 868d: 6 8¢ dcePdv e
nept ToDTa Kol Amel®@dV Dmodikog doeBelog YryvécBm T E0EAovT. At 868e: dnelBdV
3¢ 6 yevviitop 1| 6 yevvnBeig doeBeiog od Hrddikog Y1yvEGOm T £0EAovTL. At 869a: — gdv
8¢ T1g ameldR, T ThHg Tepl ToVTo doePeiag elpNUEVE VOp® VRddikog opBdG v Yiyvolto
petd dixng. The dative in the last instance is different; if 1@ ... vopw is not attached to
the verb &ne18f (thereby leaving dmddixog «absolute»), then 1@ ... vépw may be a «da-
tive of judgment» (<he is drédixog in the view of the law, etc.»).
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Cewv, 0 TLBOUEVOG TOV EhevBEpmv EEayyelléTm Tolg GpYxOVOLY T KO-
K0¢ £0Tw Kol VTOd1K0g T® £0EA0VTL BAGBNG) .

(3) Nomoi, 846b: df any of the magistrates is thought to judge a
penalty without fair-mindedness, he is to be liable to the injured
party for twice the amount; and 6 BovAdpevog is to bring the wrong-
doings of the magistrates in turn into the public courts for each of
the charges (€dv 8¢ Tig OV GpydvTOV dokf pet ddikov Yvdung kpi-
vewv tag Inpiog, TOv imAaciov VTodIKog €01 TM PAAPBEVTL TO 3¢
o TV apyoviov adikAnota €lg T KOG S1KAOTAPLO ETOVAYELY
TOV POVAOUEVOV EKAGTOV TV £YKANUATOV)>.

Clearly 6 ¢6élwv in each of the three paired cases listed under
no. 1 is a volunteer prosecutor and it is difficult to render dnédikog
doePelog yryvéoBo 1@ £6éhovtt as «he offender is to be liable to a
prosecution for asebeia for the advantage [or “in the interest”] of the
volunteer prosecutor» — the penalty for asebeia in Plato’s Cretan city
is imprisonment of one sort or another and how is that a benefit to
the voluntary prosecutor '# On the other hand, the penalty is advan-
tageous to the victimized family and serves a private rather than
communal interest since the offending kinsman, if convicted, will be
kept from hearth and home of kin and from the concomitant pollut-
ing of them (he does not pollute the community since he is purified
— it is the special nature of his former offence, the killing in anger of
a family member, that makes him specifically a pollutant of his fam-
ily). Concomitantly, it is clear that in each case the volunteer prose-
cutor is being used as a substitute kyrios since the victims — the
family members who are visited by the killer — are either too vulner-
able to pollution to enter court (and so be under the same roof as
the kin-killer) or else legally incompetent to do so. In these cases,
then, there is a special reason for the requirement that the lawbreak-
er be dnddikog ... t® £0¢Ahovti. The dative signifies the agency of the
prosecutor only by accident»; insofar as 6 €8¢ wv is a substitute for a
family member, the prosecution is «in his interest».

12 For the <honorable atheist, the penalty is confinement to a <house of correction»
(sophronisterion) for a minimum of five years but death upon a second conviction
(Nomoi, 909a); for exploiting the piety of others for his own profit, the penalty is soli-
tary confinement for life (Nomoi, 908a)
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In the instance cited under nr. 2, 6 €6éAov is again a voluntary
prosecutor. Here again it is difficult to understand how the offender
could be liable to trial for damages <or the advantage [or “in the
interest”] of the prosecutor (bmddikog t@® £0érovtt BAGBNG). The
damages are surely awarded to the parent who has been maltreated
and not to the prosecutor; the latter steps in to represent the parent
who is unable to make a report. This is not said in Plato’s law, but
certainly it must be the case. Indeed, it is tempting to see 6 £0¢Amv
here acting as a surrogate family member, just as in the cases cited
under nr. 1; the offender in nr. 2 is liable for damages «n the interest»
of the prosecutor (acting as kyrios, so to speak, of the victim) **. The
surrogate activity of the prosecutor is self-evident in nr. 3, where the
magistrate is liable to prosecution for the advantage of the injured
party (the man who received an unfair verdict), and 6 BovAopevog is
to bring the case. The third case explicitly conveys what is implicit in
the other cases: that the offender (the magistrate who has imposed
unfair penalties) is liable to prosecution for the advantage [or «in the
interest] of the injured party (bndédikog €0tm @ PAagbévty), in this
particular instance, for twice the amount of the unfair penalty, but a
volunteer will bring the cases (10 8¢ ad 1OV dpyOVIOV AdKNpATO Eig
TO KOV dtkaoThpla ETavayely TOv BovAdpevov ekdotov TdV £y-
KAnpdtwv) 4. Here, dnoddikog £otw 1@ Braedévit does not imply
that the injured party brings the case; 6 BovAdpevog does it for him 5.

13 6 ¢8¢Awv in the Nomoi often appears as a surrogate for the victim or for kinsmen
who fail to carry out their obligations rather than as a representative of the public do-
main: thus, in addition to the instances cited above, at 871b, 878d, and 955a2; but he is
a representative of public interests at 907e, 909¢, and 955a6. 6 BovAdpevog, on the oth-
er hand, but for his exceptional activity at 846b (see discussion above), always repre-
sents public interests in the Nomoi.

4 Cf. Agora, 19 L 42.95-97 and the brief interpretation proposed at the end of n. 9
above.

15 1t is not clear whether Morrow 1960, p. 278, thinks that both the victim and ho
boulomenos can bring the case: «the suit against a judge for false judgment ... may be
brought by “whoever wishes” (6 BovAdpuevog), not merely by the injured party». I un-
derstand the ad of 10 8¢ od @V dpydviov &dikhpata ... not as additional, but, with
3¢, dn turn» signifiying that after the magistrate has become liable to prosecution for
the advantage of the injured party, ho boulomenos picks up the ball and brings the
case into court, perhaps at the end of the year, when all the complaints have been
«<handed in», at the euthynai of the magistrates.
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To return now to the provision of the law inserted at Dem. 21.10
in which the troublesome phrase appears: é&v 8¢ tig T00T®OV TL oL~
pofaivy, drHdIkOg €01 1@ TOOOVTL, Kol TPoPfoial oLTOD £6TWOOV
€v 11 ékkAnoia 1§ €v Alovioov g GdikoVVTog, Koo TepL TAV G-
Aov TV ddikodvtov yéypamtal. Earlier I suggested that either the
victim brought a probole for compensation of his injuries or else a
volunteer may have brought the case to win the compensation for
him. While the Platonic example cited under nr. 3 comes closest to
the pattern of words in the law and so suggests a linguistic paradigm
for the law inserted at Dem. 21.10, viz., that a volunteer prosecutor
could bring the case for the distrained-upon debtor, yet there is an
important difference: the law (Dem. 21.10) does not make explicit
who the prosecutor is; it does not say, e.g., and let there be probolai
of him for any volunteer (xai mpoporal adtod T@L Boviopéver €c-
tocav) '° So the Platonic case cannot serve as a model for the pro-
cedure depicted in the law — but it can serve to show how Attic
idiom works: that brédixog with a dative does not require the dative
of the person to be the agent of the prosecution. I conclude that the
phrase vwddikog 1@ naBdvTL does not in itself imply that the offend-
ing creditor is liable to prosecution by the debtor; probably it is best
to understand the omission of the prosecutor as a brachyology, «he
offender is liable to prosecution for the advantage of the victim and
there are to be probolai of him at the disposal of the victimp.

As in the case of 6 €é8éAwv, there may have been a special reason
why 6 ma8av and not 6 BovAddpevog is the prosecutor of the distrain-
ing creditor in the law inserted at Dem. 21.10: the restriction may
have functioned for the protection of the debtor. Presumably not
every debtor would want to proceed with a probole; a debtor may
have had many creditors and a public announcement of his presence
in Athens (even though he may not have been atimos) could make
him fair game for any creditor to distrain upon him on a non-festival
day as he awaited trial. Accordingly, the restriction of the prosecutor
to the victim may have been designed to fend off undesirable public-

16 Quite importantly, the law inserted at Dem. 21.10 does not say, «and let there be
probolai of him for any volunteer among the legally competent Athenians» — impor-
tantly, because we know from a later episode in Dem. 21 (c. 175) that foreigners could
bring probolai (just as one might expect, during festivals that attracted visitors from
elsewhere); the absence of the ready-to-hand expression is an indication of authenticity.
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ity and trial in the event that a volunteer prosecutor (perhaps in
collusion with other creditors) decided to pursue the offending cred-
itor against the debtor’s wishes.

The proof of the pudding comes in the case of Euandros vs. Men-
ippos (Dem. 21.175-177) — a foreigner who brings a probole against
another foreigner for distraining upon him as a debtor during the
Mysteries — and who wins damages from him in the trial that fol-
lowed — not a dike, but a probole.

MEenNIPPOS vs. EUANDROS:
PeNaLTY PROTOCOLS AND COMPENSATION

Demosthenes at the end of his summation of the two laws at 21.11,
by focusing on one particular type of debtor, viz., the one who owes
a payment to a successful prosecutor, looks ahead, as has already
been mentioned, to the case of Menippos vs. Euandros (Dem.
21.175-177). The episode has baffled commentators, especially as
they try to explain its ending. The background is as follows: Euan-
dros of Thespis had won a conviction against Menippos of Karia in a
mercantile suit; the court had awarded two talents to Euandros and
Menippos had not yet handed over the sum. Both men were present
at the Mysteries (and Demosthenes tells us that the law about the
Mysteries is the same as that for the Dionysia — presumably this is
the law that prohibited distraining upon debtors or using violence
during festivals) and it was on that occasion that Euandros laid hold
of Menippos. The latter responded by bringing a probole and the
ekklesia condemned Euandros. Demosthenes narrates the results of
the ensuing trial, addressing the judges in the current trial as if they
were the very same judges who had voted to condemn Euandros ':

eloglBovTo 8 el 10 dikaoThplov NPoOAECOHE peEV BavaTe KoAdGSOL, TOD 3¢
mpoPoropévon TelcBEVTOG TNV dikNV Te TOoHV APelval MVOYKACOTE 0D -
TV, iv npnkel Tpdtepov (v 8¢ dvotv adTn TOAAVTOLY), Kol TPOCETILACOL -
te 10 BAdPoac, &g £mt Th Kotoyelpotovig pévav ELoyileto avLT@ YeYEVA-
o0a mpog VA GvBpwmog. elg pEv odTog €€ i18lov mpdypotog, 0vIEULAG

17" MacDowell’s 1990 text and translation.
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VBpewg TPocoONG, VIEP 0LTOV 10V TAPAPTVOL TOV VOROV ToooOTNY E8m-
ke diknv.

And when he came into court for trial, you were ready to impose the
death penalty, and, when the prosecutor [lit.: the one who brought the
probolel was persuaded out of that, you required Euandros to forfeit
the whole of the award made to him in the previous case, amounting to
two talents, and awarded damages against him in addition, the amount
which the other man [Menippos] reckoned he had incurred in connec-
tion with your court while waiting here in consequence of the vote.
That's one man who, as a result of a private matter, not involving any
insolence, paid so severe a penalty simply for transgressing the law.
(Dem. 21.176-177)

Two problems call for attention. One is not directly related to the
issue of compensation but must be discussed first, namely, what
kind of penalty procedure is involved here? And secondly, if Menip-
pos does receive compensation, then is this a dike and not a probole
— i.e., did Menippos follow up the conviction by the ekklesia with a
dike blabes (?) instead of «¢he second half> of a probole?

Penalty Protocols

Regarding the first problem, the episode of Menippos vs. Euandros
must be set against the background of the penalty procedure in
probole. Our evidence rests almost entirely on Demosthenes’ case
against Meidias. Demosthenes anticipates two votes, one on the ver-
dict, and the other on the penalty '¥. He mentions penalties a
number of times in the speech and on the first occasion implies that
the penalty is to be assessed, «what he should suffer or pay» (25);
later he mentions death or confiscation of property as possibilities
(152): «But as far as I'm concerned, in the first place I don’t have a
low opinion of you, or suppose that you'll fix his penalty at anything
less than a payment which will make the man cease his insolence;
that is preferably death, or else loss of all his property (¢ym» 8¢ npd-
TOV HEV 0VIEV AYEVVEG DUDV KATAYLYVAOK®, 003 VTOAAUPAV® TIUN-

U4

oeLy 003eVOg ELATTOVOG TOOTE 1) 600V KATOBELS 0VTOGT TOOOETL THG

18 Dem. 21.151. Harrison 1971, p. 63 n. 4, for interpretation.
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VBpewg toVT0 §'€0Ti HAALOTA HEV BAvVOTOG, €1 OE W, TavTo TO GVTo
aeerécBon)» . Harrison has pointed out that insofar as Meidias will
have proposed a lesser penalty, viz., a monetary fine, three penalties
are implied ?. How can Demosthenes waffle between two penalty
proposals — or appear to offer the dikastai a choice of two (added to
which the defendant’s proposal will be a third) — if he has already
attached a penalty proposal to his complaint, as may have been usu-
al in the case, e.g., of graphai *? Scholars have offered different ex-
planations: (1) probolai differed from graphai in that the prosecutor
in the former type of case did not submit a penalty proposal until
after the dikastai had voted on the question of guilt; (2) the presup-
position of the first explanation is incorrect: even in graphai that
were assessed in court, the prosecutor was not required to propose a

19 Trans. of MacDowell 1990. A penalty of death is urged elsewhere in the speech:
21.70, 102, 118, and 152.

20 Harrison 1971, p. 64 n. 2, referring to Dem. 21.152.

21 In graphbai which require the penalty to be assessed in court (agones timetoi),
the prosecutor would have included the penalty proposal in the indictment; while he
might present the indictment (and hence the penalty proposal) in the course of his
first speech, he would formally» present the proposal after the question of guilt was
decided; the defendant would then propose another and the dikastai would choose
between the two. The evidence for the inclusion of the penalty proposal in the indict-
ment is slight but difficult to ignore: (1) Aristoph. Wasps, 894-897: éypéawoarto / Kdwv
Kvdalnvoiedg AGBnt AiEovéa / tOV TopOv GdLkelv 811 povog kortnodiev / TOv Tikeht-
KOv. Tipnpa kKA@og odkivog (Dog of Kydathenaion indicts Labes of Aixone for wrong-
doing because he consumed by himself the Sicilian cheese. Penalty: a fig-wood col-
lar). (2) Dein. 2.12: ovx "Apiotoyeitmv €6Tiv @ "ABnvotot, O kot ThHg iepeiag thg "Ap-
Tépdog Thg Bpovpoviog kol tdV olkelwv adTiig totodta Yphyog Kol WeLohpuevog,
0B VPG, EMELdN TNV AANOELOLY ETDOEGOE TapdL TV KOTNYOP®V, TEVTE TAAGVIMV TILT -
ool 10010, dcovrep v £ml TR TOV Tapavopey Ypaeh Tiunp éntyeypappévov ((Was it
not Aristogeiton, Athenians, who made a proposal containing such lies against the
priestess of Brauron and her kinsmen that you, when you learned the truth from his
accusers fined him five talents — the very sum that was registered as the penalty in the
indictment for illegal proposals»). (3) D.L. 2.40: 148¢ é¢ypbyorto kol &vtopdcato Mé-
Antog Medftov IIitlevg Zwkpdtel TOPPOVIcKov ALmTEKTBeV: GdLKel ZmkpATNG, 0V
pev 1 molig vopilet Beodg 00 vopilmv, Etepo 8¢ kotva dapdvio elonyodpevog adiket
3¢ kol Tovg véoug dlapBeipov. tipnpo 8dvortog. L. Rubinstein, Litigation and Coopera-
tion, Historia», Einzelschriften, 147 (2000), p. 70 n. 136, adduces AP 48.4: a complain-
ant at a magistrate’s euthynai would write on a tablet his own name, the magistrate’s
name, the offence, and timema. Penalty proposals were probably required when pri-
vate suits were lodged: the size of the court was determined by the amount of com-
pensation being sought (4P 53.3); the amount of time allowed for speeches may also
have been thus determined (4P 67.2).
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penalty until after a guilty verdict; the «waffling» between one penal-
ty proposal and another is no sure indication that a probole is under-
way; (3) the prosecutor in a probole (i.e., the trial that followed the
ekklesia’s vote) was not permitted to suggest a penalty; the court
fixed the penalty 2. The last proposal is not manageable, given the
number of dikastai and so can be discarded at the outset; according-
ly, either the first or second explanation must be correct. Since there
is evidence (though slight) for the inclusion of the penalty in a
graphe (i.e., the written indictment) and no reason to maintain that
the inclusion or non-inclusion of a penalty proposal in the indict-
ment would be left to the discretion of the prosecutor, the first ex-
planation is probably correct: probolai differed from graphai in that
a penalty proposal for the former was not included in the complaint
whereas it was included in the latter. Demosthenes «waffles» be-
tween one penalty proposal and another because he need not for-
mulate the proposal until after the court has voted on the guilt of
Meidias.

Returning now to the Menippos/Euandros episode, it seems that
Demosthenes has telescoped the phases of the trial so that he de-
picts only the penalty procedure after Euandros had been pro-
nounced guilty: <And when he came into court for trial, you were
ready to impose the death penalty, and, when the prosecutor was
persuaded out of that ...» (21.176, tr. MacDowell 1990). If there is a
true basis for Demosthenes’ account and if Menippos has not made a
formal proposal before the penalty procedure, then we can specu-
late that he ended his first speech with a rousing peroration in which
he may have suggested the extreme penalty (Death is too light a
penalty for Euandros’ egregious offence during the celebration of
the most holy Mysteries!»). The dikastai may then have responded
positively and loudly (Death for Euandrosh). Or perhaps the
number of hollow ballots (i.e., guilty votes), when counted and an-
nounced, presented such a stunning landslide victory for the prose-
cutor that the dikastai stood up and roared, «Death for the Thespian!»
Meanwhile, the defendant sends friends or members of his family

22 The third view is reported by Lipsius 1905, p. 218 n. 137, and ascribed to Bockh
and Bake; Harris 1989, p. 130, takes the second view; the first view is Lipsius’, and he
is followed by Harrison 1971, p. 64, and MacDowell 1990, p. 16.
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over to Menippos, begging him for a lesser penalty, perhaps promis-
ing that Euandros will drop his two talent claim on Menippos if only
he withholds himself from asking for the extreme penalty. Menippos
ds persuaded out» of the death penalty and then makes his proposal %.

Compensation

We are now at the point in the case where the question of compen-
sation is at issue: «<And when he came into court for trial, you were
ready to impose the death penalty, and, when the prosecutor was
persuaded out of that, you required Euandros to forfeit the whole of
the award made to him in the previous case, amounting to two tal-
ents (tiv dikmy 1e mOoOV AEEIvOL AVOYKAoHTE adTOV, v MpAKEL
npdtepov (Rv 8¢ dvolv obdtn toAdviow), and awarded damages
against bhim in addition (xoi mpooetunoote 10g PAGBog), the
amount which the other man [Menippos] reckoned he had incurred
in connection with your court while waiting here in consequence of
the vote» (21.176, tr. MacDowell 1990, ital. mine). Demosthenes’ lan-
guage is tendentious and non-technical. What acts on the part of the
prosecutor, defendant, and dikastai can explain his colorful diction?

The dikastai have no power to require a defendant to remit a
debt; nor is there any suggestion, in the law cited in 21.10, that the
dikastai are permitted to vote an additional penalty, payable to the
prosecutor, as damages to compensate expenses for a prosecutor
awaiting trial. What, then, did the dikastai do? Surely they voted on
Menippos’ proposal for one sum of money. He may have explained
his assessment as consisting of two parts: (1) an amount of two tal-
ents, the sum he owed Euandros from the previous suit and (2) an
additional sum, covering his expenses while in Athens awaiting trial.
But he need not have offered such a transparently true rationale: the
audience of dikastai will know perfectly well that Menippos is a
debtor (why else does he bring his probole?) and they will know the

3 A last minute supplication and apparent (or requested) change in penalty pro-
posal is attested in a number of other cases that are not probolai; these instances
([Dem.] 59.5-6.8, 47.43, 53.18, and 58.69) do not require us to think that a penalty pro-
posal had not been part of the writ (or decree in the case of 47.43); it only means that
it was possible to change the penalty proposal before the vote on the penalty.
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sum is enormous (how could Euandros leave the detail of two tal-
ents out of his defense?); moreover, that Menippos is a foreigner will
also be known — he will have expenses to pay while tarrying in
Athens — and the man is apparently penniless. So it is conceivable
that Menippos offered a different rationale for the enormous penalty:
«What a humiliation for a poor man to suffer at the hands of a
wealthy man during that sacred celebration of the Mysteries!». The
lion’s share (two talents) of the huge sum that Menippos wins and
that Euandros now owes Menippos will cancel out the huge sum
(two talents) that Menippos had owed Euandros; and the latter could
pay the residue (per diem expenses for the innkeeper, etc.), proba-
bly on the spot, to Menippos. Demosthenes’ language depicts the
consequences of the enormous award (the cancellation of debt plus
cash to pay an inn-keeper) that Menippos demanded and won, not
the literal proposal that Menippos made and certainly not any kind
of verbatim proposal composed by the dikastai, compelling Euan-
dros «o forfeit the whole of the award made to him in the previous
case, amounting to two talents, and awarded damages against him in
addition».

Was the money paid to Menippos or the treasury? I have assumed
the former in my explanation of Demosthenes’ language and indeed,
I think there can be no other answer to the question. A penalty of
two talents (plus whatever other sum) paid to the treasury could not
have as a consequence the remittal of Menippos’s debt to Euandros.
Is this prosecution, then, a dike blabes and not a probole? Menippos,
acting as prosecutor in the dikasterion, is designated ho probalome-
nos; the sum he won has not been doubled - as it would have been
in a dike blabes where the offender committed his act intentionally
(Dem. 21.43 and cf. 23.50) #. Moreover, the dikastai have supposed-
ly urged the death penalty and Menippos has been persuaded out of
that (21.176) — the only dike that permits that penalty is intentional
homicide. Accordingly, Menippos has clearly won the award — not
for a dike but for a probole. Probably only this provision among the
laws on probole (the one concerning violent acts against debtors
during a festival, as at 21.10) required the victim to bring a probole
and permitted him to win the award for himself.

2% See MacDowell 1990, pp. 253-254.
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Is this an exceptional instance of a prosecutor winning compen-
sation for himself — or is the category of «public remedy» more fluid
than is generally held in modern literature? Surely the latter. Yet Har-
rison over thirty years ago pointed out how ntidy it is to draw a
distinction between public and private suits on the basis of «the des-
tination of the damages or penalty and cataloguing as public those
suits where the penalty was a fine paid to the state or loss of liberty,
status, or life inflicted on the defendant, and as private those where
the penalty, whether simple restitution or restitution with an added
punitive element, went to the wronged plaintiff- #. He listed numer-
ous instances where defendants convicted by dikai paid to the state
a penalty equal to the plaintiff’s claim, or where prosecutors using
public remedies received a part of the penalty, or «ypagai, such as
those &dikwg elpydfivor mdg poiydv, Boviedoewg, and yevdeyypaoic,
the main effect of which, if the defendant was convicted, was to
release the plaintiff from bondage or from a payment (though there
may of course have been a penalty attached as well) ...» . The
ypoen Boviedoeng (attested at AP 59.3) is most relevant to the law
inserted in Dem. 21.10; in part of a decree of the boule of 324/323, it
is recorded that «f the magistrates in charge of the dockyards in the
archonship of Hegesios, when the city recovers the oars, do not
copy onto the stele [that information], or if the secretary of the Elev-
en does not wipe out from the debt of Sopolis the money that has
accrued from the oars in accordance with the provisions decreed by
the boule, each of them is to owe 3,000 dr. to the treasury and Sopo-
lis and his kinsmen are to have at their disposal a [graphe] bouleuseos
[for the recovery] of the money that is the price for the oars which
the city has recovered from Sopolis or his relatives» (IG I1* 1631, 385-
398) #7. One could argue that the compensation proposed for Sopolis

¥ Harrison 1972, p. 78 with n. 2.

2% Harrsion 1972, p. 78.

271G 112 1631, 385-398: ... éaiv 8¢ ol 1dv vewpi-/@v Epyovieg ol ép” “Hynoiov &p-
xovt-/0g Tapoarofodong Thg mOAE®G T-/00g konE[alg P dvaypdyeoty gig T-/MV 611~
Anv A 0 ypoppoateds t@v Evdeka / puh drodeilyel and 100 deANUaTog 10 Zon-/6A150g
10 YUY VOREVOVY TOV KOTEOV Kot / T& Eynelopéva Tt BovAft, dpeiréto Ekaotog / ad-
(V) : XXX: Sparxp : 1d1 dnpooct kol £610 Tamdidt / kal tolg Tamdidog oikelolg Tfg
Bovde-/Doewg 10D Gpyvpiov ThHg TIRig TOV / KOTE®Y, (@V) &v i TOMG Tapeineda el /
nopd TOWOALS0G Kol TOV oikelov 1@V / ZondAdog
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and his relatives here is a result of the specific order of the decree
and not a part of the law that set out the terms for the graphe bouleu-
seos; but a consequence of that argument is that a decree can over-
ride a law and that seems highly unlikely.

CONCLUSIONS

To conclude: examination of the two clauses vmédirkog €otm Td TOL-
06vTL, kai npoPorai abtod E€otwoav has shown that probole for the
specific offence of distraining upon a debtor during a festival provid-
ed that the victim be both the prosecutor and recipient of compensa-
tion. The conjunction of public prosecution and personal compensa-
tion is not unique in Athenian law but is, instead, illustrative of the
fluidity of Athenian legal remedies evident elsewhere in the system.
While bits of the law cited at Dem. 21.10 may be corrupt, the two
clauses (but for the probably corrupt third person imperative) under
discussion in this essay represent a sound and even vigorous tradi-
tion of Athenian law.

ApPENDIX ONE
THE AUTHENTICITY OF THE LAW ON «PROBOLE» INSERTED AT DEM. 21.10

Three objections have been raised regarding the law’s authenticity. I
repeat answers that have been given to the last two and I suggest a
different answer to the first. None of the objections is a blow to the
law’s authenticity; nonetheless, the law is corrupt.

The Third Plural Imperative éotocav

The form is unusual: while it was in use in fifth century literary texts
and is the common form in the manuscripts of Thucydides %, it is

2 MacDowell 1990, p. 228, nicely provides the literary evidence.
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first attested in an inscription of 352/351(IG 1I? 204, 47-48: x0@e\6v-
twoav) and next appears in a deme decree twenty years later (SEG
28, 103, 43: dpeirdéviwoay, with kataylyvookéviov in the preced-
ing line) #. The mid-to-late fourth century appears to have been a
transitional stage into Hellenistic usage according to which terminal
-twoov replaces -vtaov. It is difficult to maintain that a -twcav im-
perative could have appeared in an inscribed law as early as the first
half of the fourth century — the period during which we might as-
sume that the proposer of the law, Euegoros, may have been ac-
tive °. But the inscribed law is not extant; it is perfectly conceivable
that a Hellenistic scribe, when he was copying out the law prohibiting
seizure during festivals from a reliable collection of laws, used the
form that was current in his own day and wrote that into the manu-
script of Demosthenes; accordingly, the appearance of the -tocov
imperative is a blow not to the authenticity of the law, but to its
integrity — the law is corrupt *'. (When we find a corrupt word in a
manuscript of Aiskhylos’ Agamemnon, we do not conclude that the
text is a forgery; we have a corrupt tradition.)

The Timing and Place of the Meetings of the «kklesia»
Following the Different Festivals Mentioned in the Law

The city Dionysia occurred in the ninth month (Elaphebolion), the
rural Dionysia in Peiraieus in the sixth (Poseidion), the Lenaion in
the seventh (Gamelion), and the Thargelia in the eleventh (Thargeli-
on). Since probolai are to be made in the ekklesia in the precinct of
Dionysos against offenders who distrain upon festival-goers «n the
same way as is laid down about the other offenders» (xai npoBorai
a0ToD E0TOoV £V T EKKANCLY TH £V Alovicov &g &d1koDVTOg, Kadd
nepl 1OV AoV Tdv ddikodvimv yéypantol), the law inserted at
Dem. 21.10 implies the existence of other laws regarding offenders
at these festivals. The implied or hypothetical laws may have been
similar to the one cited in section 8 — but not exactly like it (i.e., the

# L. Threatte, The Grammar of Greek Inscriptions II Morphology, Berlin 1996, p. 463.
30 Evidence cited by MacDowell 1990, pp. 230-231.
31 Pace Harris 1992, p. 76.
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meeting of the ekklesia is not tied to «the day after the Pandia»): for
surely a man who accuses an offending creditor, e.g., at the celebra-
tion in Peiraieus, is not to wait three months before delivering his
probole (to say nothing of a man who is wronged at the Thargelia
who must wait ten months, well into the following year) . Accord-
ingly, the hypothetical laws, if they followed the pattern of the law
cited in section 8, would have provided for probolai at a meeting of
the ekklesia after each particular festival ended. Since, however, the
precise dates for neither the Dionysia in Peiraieus nor the Lenaion
are known, it is not possible to identify epigraphical instances (or
restorations) of meetings €v Atovdcov (or v 1@t Bedtpwt) with meet-
ings that took place after those festivals. It is possible, of course, that
the follow-up meeting did not take place év Awoviboov and some
scholars have suggested that those words have entered the text as a
gloss 3.

The Idiosyncratic (?) Presence of the Thargelia
in the List of Festivals

The Thargelia is idiosyncratic here because it was a festival of Apollo
and not of Dionysos; moreover, while it was a venue for dithyrambic
choruses, it was not one for dramatic contests. Drerup’s solution to the
problem appears best **. First he noted the change in clausal pattern
when the Thargelia is introduced: the three previous festivals are
announced in the format, «whenever there are pompe et alia at x-festi-
val> whereas the fourth festival is introduced in the older mss. with
the name of the month in the nominative case preceded by the arti-
cle (6 ®apynAiidv); this was emended by Wolff to the genitive of the
festival name (@apyniiov) and the emendation has been accepted
by later editors. Drerup, on the other hand, suggested that the mss.
reading 6 @opyniwdv did not arise, as earlier textual critics had
thought, from dittography of © (so that @@ became 00), but rather
the loss of ®A in an original KA@A ©@APTEAIQN was responsible for

2 Weil 1877, p. 118.
33 MacDowell 1990, p. 235; Weil 1877, p. 118.
3 Drerup 1898, pp. 301-303.
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the corruption; accordingly, the hypothesized original wording could
be rendered: «whenever the procession et alia take place at x, y, and z
festivals, just as at the Thargelia, it is not to be permitted ...» %,
Drerup’s emendation restricts the law inserted at Dem. 21.10 to festi-
vals of Dionysos and implies that a law already existed about seizing
property at the Thargelia *°. This is perfectly consistent with Dem-
osthenes’ statement at 21.175 where, in speaking of the same law
(against seizing property), he says, «The law about the Mysteries is
the same as this one about the Dionysia, and was enacted later than it.

3 Lipsius 1905, pp. 212-213 n. 118, thinks the word order speaks against Drerup’s
emendation; the objection is not justifiable.

3 Drerup’s emendation also allows for a potentially universal correspondence be-
tween the dirst tribunal> and the specific festival where the offence occurred (cf., e.g.,
And. 1.111, where the meeting under discussion concerns offences committed during
the Mysteries: 1| y&p PovAn ekel kabedetoban Euerie katd 1OV ZOAMVOG VOROV, Og Ke-
Aebel 1 VoTepoig TOV puotnpiov E8pav motelv év 1@ “Edevoivie); since, however, it
is difficult to believe that post-festival meetings would always take place at sanctuaries
belonging to the god so recently celebrated, the correspondence between tribunal and
festival deity is likely an accident of preservation — viz., that a law regarding festivals
of Dionysos has been preserved.



