Vasileios-Alexandros Kollias

Accademia di Atene

Conceptual and Methodological Prolegomena
to the Study of Byzantine Polity-Law

ABSTRACT — This article offers conceptual and methodological prolegomena to the study
of Byzantine polity-law. It defines the legal-conceptual framework and evidentiary
conditions under which such a reconstruction may proceed. It discusses the terminology
applicable to such a study and the basic content of Byzantine polity-law, with particular
emphasis on the sources that may be evaluated according to explicit criteria. On that basis,
the article points to the need for a significant re-reading of Title 1 of the Eisagoge within
that framework.

1. Introduction — 2. Byzantine public law and the source-problem — 2.1 Continuity of
Law - 2.2. Byzantine public law — 3. Terminology and the limits of analogy — 3.1. The
‘Constitution’ — 3.2. The organization of the polity from the pre-modern to the modern
world - 3.3. Modern terminology for the past? — 4. Reconstructing Byzantine polity-law:
source hierarchy and test questions — 4.1. The Organization of the Polity in Byzantium —
4.2. Constitutional and Legal Perception — 4.3. Core Content of Byzantine Polity-Law —
4.4. Criteria for understanding Byzantine polity-law — 5. Title 1 of the Eisagoge as a
constitutional source-cluster — 6. Conclusion.

1. This study addresses the conceptual dimension of the organization of the
Byzantine polity from a juristic perspective. It does not seek to resolve in detail the
tull range of problems involved in reconstructing Byzantine polity-law, still less to
deal with questions of political history as such. Its purpose is prior to those tasks:
to define the problem more precisely, to delimit its scope, and to clarify the con-
ceptual and methodological conditions under which the Byzantine legal sources
relating to the polity may be understood in a coherent manner. The importance of
such a prolegomenon extends beyond Byzantine legal history itself to the wider
history of European legal culture .

! On the need to place Byzantine law within a broader European perspective and on its
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Byzantium did not merely preserve the Roman legal inheritance; it also re-
shaped it under new political, social, and religious conditions. In that sense, the
study of Byzantine polity-law helps illuminate a historical and legal stratum of legal
thought and institutional experience that is of particular importance for the
broader European history of public power and political organization.

The principal difficulty is not simply that Byzantium lacked a formal written
constitution in the modern sense. It lies, rather, in the fact that the rules governing
the organization of the polity must be identified across a heterogeneous body of
evidence, only part of which consists of direct legal sources, and that all of this
material must be interpreted according to a specific methodology, primarily a legal
one.

Any account of Byzantine polity-law, or of a Byzantine constitutional order,
must first explain by what criteria the relevant norms are to be identified, how they
are to be distinguished from political practice or ideological representation, and to
what extent modern legal terminology may be used by analogy without distorting
the historical material.

By ‘Byzantine polity-law’ I mean, in an analogical sense, the constitutional
core of Byzantine public law: that body of rules and principles which concerns the
formation, organization, limitation, and exercise of public power within the Em-
pire. It includes, above all, norms relating to imperial authority, co-rule, regency,
and the principal institutions and offices through which the polity was ordered
and administered. In that sense, Byzantine polity-law may, by analogy, be under-
stood as approximating what modern constitutional theory calls the material or
substantive constitution, though without implying either a formal constitution or
the rights-centred structure of the modern constitutional state.

As regards terminology, a discussion of modern constitutional vocabulary is
necessary here not because such categories may be transferred uncritically to By-
zantium, but in order to define the limits within which legal historians, historians,
philologists, and political theorists may legitimately employ them when approach-
ing Byzantine legal materials. It is also necessary in order to explain why the study
of Byzantine law remains important for modern jurists, at least on historical,
methodological, and conceptual grounds.

The existing literature has produced a large body of historical, institutional,
and juristic insight; yet, unless the problem is first formulated with greater preci-
sion and its conceptual limits are more clearly defined, that material cannot readily
yield a coherent understanding of Byzantine polity-law.

This article advances three claims. First, modern constitutional categories
cannot be transferred wholesale to Byzantium. Second, a narrower analogical

significance for reconstructing the common legal past of Europe, see D. PENNA, Byzantine Law: The
Law of the Eastern Roman Empire, Cambridge, 2026.
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vocabulary can still be used. Third, Byzantine polity-law must be reconstructed
from a mixed body of direct and indirect sources, evaluated by reference to their
normative value, historical context, relation to political practice, and legal
character.

2. Byzantine public law and the source-problem

2.1. A basic premise of Byzantine political and legal thought prevailing in the
Eastern Roman Empire (known as the Byzantine Empire) was the conviction that
it constituted the uninterrupted continuation of the Roman Empire at all levels ?,
and above all in the sphere of law °.

It is precisely in the field of law that this continuity becomes most clearly
perceptible * Byzantine law succeeded classical Roman law, having been rebuilt
upon its foundations. Thus, the continuity of law from Rome to Constantinople
(New Rome) °> constituted a fundamental pillar of the Byzantine legal order. This
perception was always embedded in the Byzantine belief that continuity from
Rome to Constantinople underpinned their claim to be the sole legitimate heirs of
the Roman Empire.

Naturally, this continuity never prevented emperors from enacting new
provisions. They produced new law in order to regulate contemporary social
relations, to codify the law (almost always intervening in the legislative materials

2 For the Byzantine Empire and the Byzantines, see H.G. BECK, Das byzantinische Jabr-
tausend, Miinchen, 1978. Also C. MANGO, Byzantium: The Empire of New Rome, London, 1980
(later reprints); A. CAMERON, The Byzantines, Malden-Oxford-Victoria, 2006; R.J. LILIE, Ein-
fiibrung in die byzantinische Geschichte, Stuttgart, 2007; P. SCHREINER, Byzanz: 565-1453,
Miinchen, 2011.

* On Byzantine law, S. TROIANOS, Die Quellen des byzantinischen Rechts (transl. D. SIMON, S.
NEYE), Berlin-Boston, 2017, p. 1-43 and passim. See also, Z. CHITWOOD, The Birth of Byzantine
Law, in A Companion to Byzantine Law From the Foundation of Constantinople (330) until the End
of the Macedonian Dynasty (1056) (eds. E. PAPAGIANNIL, D. PENNA), Leiden-Boston, 2025, p. 3-15;
B. STOLTE, Byzantine Law: The Law of the New Rome, in The Oxford Handbook of European Legal
History (eds. H. PIHLAJAMAKI, M.D. DUBBER, M. GODFREY), Oxford, 2018, p. 230-249. Recently,
see also D. PENNA, R. MEIERING, A Sourcebook on Byzantine Law. Illustrating Byzantine Law
through the Sources, Leiden-Boston, 2022 and PENNA, Byzantine Law, cit.

# S. TROIANOS, Ewnyfoetg Pulavtivod dixaiov, Athens, 2014, p.23; and TROIANOS, Die
Quellen, cit., p.1 (nt. 1) and p. 14-15. See also, P.E. PIELER, Byzantinische Rechtsliteratur, in Die
hochsprachliche profane Literatur der Byzantiner, (ed. H. HUNGER), 2, Miinchen, 1978, p. 343-480,
esp. p. 343 and B. STOLTE, Legal Thought, in The Cambridge Intellectual History of Byzantium (eds.
A.KALDELLIS, N. SINIOSSOGLOU), Cambridge, 2017, p. 141-166.

> A. KALDELLIS, The Byzantine Republic. People and Power in New Rome, Cambridge-
London, 2015, p. ix-xiii and 32-33, frames Byzantium as the continuation of the Roman res publica
and assigns explanatory priority to its Roman political dimension.
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being codified), and to introduce, inter alia, rules of administrative law and, more
rarely, written provisions concerning the constitutional order of the Empire.

2.2. In full accordance with the Byzantine understanding of law and its role in
ensuring the orderly operation of the polity, the stability and thus the strength of
the Empire — with all that this naturally entailed for the society composing it — the
Byzantine legal order encompassed rules of public ¢ law, some unwritten and oth-
ers written. Classical Rome, moreover, was likewise governed by such rules ”. The
manner in which law was enacted, interpreted, and applied in Byzantium, together
with the findings of modern research concerning the function and effectiveness of
legal texts — especially legislation — constitutes a critical subject of legal-historical
inquiry *.

On this analytical basis, such rules may be understood as extending across the
principal branches of what modern jurists would call public law. They included

¢ On the distinction between public and private law - traced to Roman jurist Ulpian’s
formulation that 7us publicum concerns the organization and functioning of the state, whereas 7us
privatum governs relations among individuals —, see P. PAVLOPOULOS, «H totopixy] xatorywyy g
daxcpicens Tov Atxaiov oe Anpéoto xat Idiwtiies>, in Nowikés Medéteg (ed. P. PAVLOPOULOS), Athens-
Thessaloniki, 2023, p.3-18; G. FALCONE, Unjpotesi sulla nozione ulpianea di ius publicum, in
Tradizione romanistica e Costitugione, II (cur. M.P. BACCARI, C. CASCIONE), Napoli, 2006, p. 1167-
1195; J.H. MERRYMAN, R. PEREZ-PERDOMO, The Civil Law Tradition; An Introduction to the Legal
Systems of Europe and Latin America®, Stanford, California, 2018 and J.-F. GAUDREAULT-DES
BIENS, N. KARAZIVAN, The ‘Public’ and the ‘Private’ in the Common Law and Civil Law Traditions:
Legal Traditions as Reasoning Templates for the Regulation of Religion?, in Journal of Comparative
Law,7.3,2012, p. 222-251.

7 See indicatively A. WATSON, Law and Society, in Beyond Dogmatics. Law and Society in the
Roman World (eds. ].W. CAIRNS, P.J. DU PLEssIS), Edinburgh, 2007, p. 9-35, here 23, according to
whom: «Rome had criminal law, and administrative and constitutional law». See also M. VARVARO,
Senatus consultum ‘ultimum’ und Erklirung zum Staatsfeind zwischen Recht, Rbetorik und Politik
im spitrepublikanischen Rom, in Senatus consultum ultimum e stato di eccezione. Fenomeni in
prospettiva (cur. P. BUONGIORNO), Stuttgart, 2020, p. 85-108.

8 See TROIANOS, Die Quellen, cit; E. PAPAGIANNI, Gesetzgebung und Rechtpraxis, in Byzanz:
Historisch-kulturwissenschaftliches Handbuch, Der Neue Pauly, Supplemente Band (ed. F. DAIM), 11,
Stuttgart, 2016, p. 417-468, here p. 417-424; D. SIMON, Legislation as Both a World Order and a
Legal Order, in Law and Society in Byzantium: Ninth-Twelfth Centuries (eds. A. LAIOU, D. SIMON),
Dumbarton Oaks, 1994, p.1-25; G. DAGRON, Lawful Society and Legitimate Power: "Evvopog
moMTeln, Evvopog dpxY, in Law and Society in Byzantium, cit., p. 27-52; M.TH. FOGEN, Legislation in
Byzantium: A Political and a Bureaucratic Technique, in Law and Society in Byzantium, cit., p. 53-
70 (esp. p. 61ss.); M.TH. FOGEN, Gesetz und Gesetzgebung in Byzanz: Versuch einer Funktions-
analyse, in Ius commune, 14, 1987, p. 137-158; and the ad hoc study S. TROIANOS, O Pulavtivég
avBpwtog xou To vowd Tov mepiPdddov, in Yneides Iotopiag Atxaiov amwtepng xau vewtepng (ed. S.
TROIANOS), Athens, 2013, p. 17-53. On chrysobulls as fundamental sources of Byzantine law, see
V.A. KoOLLIAS, Ta ypvodBovdda oto Pulavtivé dixauo. Amd v epgdvion tovg péypt To 1204, Athens,
2020.
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norms governing the organization of the polity, the functioning of the state appa-
ratus (administrative law), as well as rules of criminal law and regulations concern-
ing the Empire’s relations with other ‘states’, within the framework of its foreign
policy and its ‘international’ relations.

Among these rules, those that would, according to modern classifications,
fall within administrative law, criminal law, and the law regulating interstate rela-
tions — particularly on the basis of interstate agreements — were primarily written.
Conversely, the rules governing the form, organization, and functioning of the
polity were predominantly unwritten. The same was also true for the constitution
of classical Rome, the res publica, which was structured and operated on the basis
of unwritten yet coherent and effective legal norms °. As A. Berger observed, the
term 7es publica «corresponds in a certain measure to the modern conception of
the state, but is not synonymous with it» *°.

Among the above sub-divisions of public law, the fields so far studied most
systematically are primarily Byzantine criminal law ' and the ‘international’ law of
the period, namely the rules and agreements governing the Empire’s relations with
foreign powers. The latter are attested above all in interstate treaties, many of
which were issued in the form of chrysobulls . Byzantine diplomacy, in turn,
continues to be studied systematically by historians, legal historians, philologists,
and scholars of related disciplines .

By contrast, the legal study of the provisions of Byzantine public law regulat-
ing the constitutional order and those belonging to Byzantine administrative law
has been pursued less systematically. This is due, on the one hand, to the fact that

> A. DIMOPOULOU, Popoaixé Aixouo: Avadpouy oTig mnyés Tov olyypovov ducaiov, Athens,
2020, p. 64-65. See also M. VARVARO, in P. BUONGIORNO, M. VARVARO, Percorsi di storia del
diritto romano®, Napoli, 2025, esp. p. 57-105.

10 A. BERGER, s.v. res publica, in Encyclopedic Dictionary of Roman Law, Philadelphia, 1953,

. 679.

P ! For Byzantine criminal law, see TROIANOS, Ewonyroz, cit., p. 149-224, with bibliography,
among which special mention should be made of Sp. TROIANOS, ‘O ‘Tlowdhiog” Tod ExAoyadiov.
SvuPoly) elg T loTopiay Tig 2EeAiewg Tob Torvixod Sukaiov &md Tob Corpus Juris Civilis péypr tév
Baothix@v, Frankfurt am Main 1980. See also E. PAPAGIANNI, Ot afiémoveg mpdetg xat 0 xohaoidg
Tovg aig Neapég Tov Aéovrog Zood, in Melanges en I'bonnenr de Kalliope (Kelly) A. Bourdara (eds. 1.
TzamTzIS, CH. STAVRAKOS, P. ANTONOPOULOS), Athens-Thessaloniki, 2021, p. 647-672, and C.
BOURDARA, Kafooiwaig xai topavvic. To mokrtié adixnua oto Buldvio, Athens, 2015.

12 See D. PENNA, The Byzantine Imperial Acts to Venice, Pisa and Genoa, 10"-12* Centuries.
A Comparative Legal Study, The Hague, 2012 with references and KOLLIAS, Ta xpvo6Bovida, cit.

3 Indicatively see V. VLYSIDOU, S. LAMPAKIS, M. LEONTSINI, T. LOUGGIS, Zepvdpla mepl
Bulavtiviig Simwpatiog, Athens, 2006. The same applies to the study of the ‘warlike Byzantium’. See,
indicatively, G. CHATZELIS, Stratagems and the Byzantine Culture of War: the Theory of Military
Trickery and Ethics in Byzantium (c. 900-1204), in Byzantinische Zeitschrift, 115.3, 2022, p. 719-
768, with bibliography.
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information concerning these provisions is scattered throughout the Byzantine
legal sources, while, so far as the evidence suggests, rules of public law were almost
never systematized in Byzantium. This is connected with the characteristics of
Byzantine law, one of its fundamental features being its case-based (casuistic) char-
acter, inherited from Roman law, which regulated a legal order ‘typically’ different
from modern legal systems and constituted, in essence, new law built upon an
older foundation .

On the other hand, the particular scholarly interests of Byzantinists engaged
in the study of what are usually described as ‘institutions’ have also played a deci-
sive role. Most often, this occurs in the context of research prompted by the study
of an institution — for example the Senate or the regency —, an office — for example
an imperial official and his administrative functions —, or more generally certain
historical events, including episodes of contested accession, usurpation, deposi-
tion, or succession crisis, in which the practical and normative conditions of impe-
rial authority become especially visible. In such cases, scholarly interest tends to
focus primarily on literary sources, usually historiographical and chronicle texts
that describe how events unfolded, or on other historical evidence (such as seals,
etc.), while the direct sources of Byzantine law — that is, the legislative and, more
broadly, normative texts themselves — are presented only in parallel (and more
rarely examined in depth). Indeed, the legislative texts as such, whether preserved
directly or known through indirect (mainly historiographical) sources, are ana-
lyzed less frequently.

Consequently, provisions of public law are dispersed across numerous Byz-
antine legislative texts (direct legal sources) of the entire Byzantine period .
Moreover, information concerning such public-law provisions is also found in
other types of sources, such as literary and historiographical works, seals, coins,
inscriptions, monumental painting etc., which constitute indirect sources for legal
history. Those, although not legal enactments themselves, often provide crucial
information about the texts of enactments '°.

* Cf. PAPAGIANNI, Gesetzgebung und Rechtpraxis, cit., p. 417-424. For the Byzantine legal
order as a legal system grounded, in principle, in written law, cf. Z. CHITWOOD, Byzantine Legal
Culture and The Roman Legal Tradition 867-1056, Cambridge, 2017, p. 3-4.

1> For Byzantine public law, see TROIANOS, Etonyroel, cit., p. 271-276, and C. BOURDARA,
An Overview af Public Byzantine Law, in Kwvaravtive I. ITTitadxn: Myviune yderv (eds. M. GIOUNI,
L. PAPARRIGA-ARTEMIADI), Athens, 2023, p. 93-106.

!¢ For the Byzantine legal sources, see TROIANOS, Die Quellen, cit., p. 22-38 and the relevant
contributions in PAPAGIANNI, PENNA, Companion, cit. On the Byzantine historical sources, see L.
NEVILLE, Guide to Byzantine Historical Writing, Cambridge, 2018 and the General Introduction
(p. 1-20) and the extensive consolidated Bibliography (p. 936-1118) by J. SHEPARD (ed.), The
Cambridge History of the Byzantine Empire ¢.500-1492, Cambridge, 2008.
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The scattered and non-systematic character of the relevant Byzantine materi-
al should not, in itself, be regarded as surprising. In this respect, even modern legal
orders often operate through dispersed normative arrangements rather than
through a single unified body of rules, especially in the field of administrative
law V. The point, however, is not to assimilate Byzantine and modern administra-
tive law, but simply to caution against treating the absence of codified systematiza-
tion as evidence of legal insignificance.

As regards administrative law, numerous individual studies, monographs,
and scholarly contributions address questions of Byzantine administrative law, in
particular matters of a fiscal nature, the administration of the provinces and the
army, and the competences and titles of public officials *. The study of this field —
as well as Byzantine studies in general - is also supported by important scholarly
tools and research instruments *°.

3. Terminology and the limits of analogy

3.1. The concept of the formal constitution emerged historically at the end of the
eighteenth century as a product of the great revolutions of that period, above all
the American and the French, and is linked to the similarly modern concept of the
state. The constitutional phenomenon itself is the outcome of the broader move-
ment of constitutionalism, which was closely connected with the Enlighten-
ment *. The legal use of the term constitution is itself a product of modernity *.

17 For instance, see S. FLOGAITIS, in A. GERONTAS, S. LYTRAS, P. PAVLOPOULOS, G. SIOUTTI, S.
FLOGAITIS, Atotxnricd Alixaio®, Athens-Thessaloniki, 2015, p.15-16. Cf. F. UHLMANN (ed.),
Codification of Administrative Law: A Comparative Study on the Sources of Administrative Law,
Oxford, 2023.

18 Indicatively, see A. HOHLWEG, Beitrige zur Verwaltungsgeschichte des Ostromischen Reiches
unter den Komnenen, Miinchen, 1965, and E. GLYKATZI-AHRWEILER, Recherches sur
Ladministration de l'empire byzantin anx XIeme siécles, in BCH, 84, 1960, p. 1-111.

1 I. KARAGIANNOPOULOS, P. KATSONI, M. GRIGORIOU-IOANNIDOU, Aeéicé Bulovtivig
Opodoyiag. Orcovourxoi ‘Opot, vol. 1, Thessaloniki, 2000, and P. KATSONI, M. GRIGORIOU-IOANNI-
DOU, Aekixd Bu{avtivig Opotoylag. Owxovouuxol Opot, vol. 2, Thessaloniki, 2015; A. KAZHDAN et al.
(eds.), The Oxford Dictionary of Byzantium, New York-Oxford, 1991. Particularly useful is the
online Diachronic Interactive Lexicon of Greek - A Digital Library of Greek Lexicons, under the
direction of GR. PAPAGIANNIS (available at http://dialg.helit.duth.gr/, last accessed: April 2026).

2 R. BELLAMY, J. KING, Introduction: Of Constitutions and Constitutional Theory, in The
Cambridge Handbook of Constitutional Theory, Cambridge, 2025; K. CHRYSOGONOS, The Rise of
Constitutionalism: A Global Perspective, Oxford-Dublin, 2025.

21 Cf. R. SCHMIDT, Die Vorgeschichte der geschriebenen Verfassungen, in Zwei dffentlich-
rechtliche Abbandlungen als Festgabe fiir Otto Mayer (eds. R. SCHMIDT, E. JACOBI), Leipzig, 1916,
p- 89ss.
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In contemporary constitutional theory, the term ‘material’ or ‘substantive’
constitution denotes the body of legal rules and principles on the basis of which
state power is formed, organized, and exercised. Even a formal constitution neces-
sarily incorporates this material ordering of the state, by determining who may
govern, the principles according to which public authority is structured, and the
institutional framework within which valid law is made and applied **. At the same
time, the constitution is identified with the rule-of-law state which it establishes
and organizes. For that reason, it also consists of rules safeguarding constitutional
rights, primarily individual rights and freedoms and political rights **.

3.2. More generally, the term ‘polity’ is understood as a concept connected with
the overall phenomenon of social coexistence organized according to law, since no
organized political community of human beings can be conceived without a sub-
stantive constitution, whether written or unwritten; in other words, the polity is a
society juridically organized as a legal order *.

The term ‘polity” has had a dual meaning since Antiquity: it denotes both the
right or status of being a member of a legally organized city-state ** and the manner
in which that city is organized and governed, namely its system of government *.

The broader framework of ancient Greek law as a plurality of legal orders of

> BELLAMY, KING, Introduction, cit; N.W. BARBER, The Principles of Constitutionalism,
Oxford, 2018, p. 10-12.

2 D. GRIMM, Constitutionalism: Past, Present, and Future, Oxford, 2016, Parts I and II.

2 CHRYSOGONOS, Zvvtaypaticd Alxato, cit., p.13. D. TSATSOS, ITohitelo, Athens 2021
(available at https://www.epoliteia.gr, accessed April 2026), p.224 and 342; E. VENIZELOS,
Moabpata Zvvtaypaticod Aucaiov, Athens-Thessaloniki, 2021, p. 1; M. FIORAVANTI, Constitution:
Historical Highlights (transl. by G. GOTTLIEB), Frankfurt am Main, 2007, esp. p. 65-72; and C.H.
MCILWAIN, Constitutionalism: Ancient and Modern, New York, 1947 (revised edition).

» For a recent synthetic account of ancient Greek law, see M. YOUNI, ATH. DELIOS, Apyaio
EXnvixé Ataro, Athens 2023, http://dx.doi.org/10.57713/kallipos-135 (accessed April 2026),
especially the chapters “The origins of law in ancient Greece’ and “The courts of classical Athens’.

26 P.J. RHODES, Politeia, in H. CANCIK, F.G. GENTRY, H. SCHNEIDER, CHR.F. SALAZAR, M.
LANDFESTER (eds.), Brill’s New Pauly, Antiquity volumes,s.v., here: http://dx.doi.org/10.1163/
1574-9347_bnp_e1000460, notes that ‘politeia’ can denote «either the rights of citizenship exercised
by one or more citizens (Hdt. 9,34,1; Thuc. 6,104,2) or a state’s way of life, and esp. its formal
constitution (Thuc. 2,37,2)». A. NESCHKE, Constitution, in Brill’s New Pauly, cit., s.v., available at:
http://dx.doi.org/10.1163/1574-9347_bnp_e12200850 argues that «the Greek word politefa
(Antiph. 3,2,1; Thuc. 2,37; PL. Resp. 8,562a; Aeschin. 1,5; Aristot. Pol. 3,1279a), which Plato (...) also
paraphrases as xotdoTaol T@V dpy@v xai dpyévrwy (‘appointment of offices and officeholders’, Pl
Leg. 6,751a) and Aristotle (...) as td&ig t@v v w8l olxodvtwv (‘regulation for the town’s residents’,
Aristot. Pol. 3,1274b 34), is equivalent to the English term ‘constitution’, i.e. the state’s form of
government. Politeia may also mean citizens’ rights (Hdt. 9,34), the totality of the citizens (Aristot.
Ath. Pol. 54,3), the lifestyle of the community (Dem. Or. 19,184), or simply its government (Thuc.
1,127; Dem. Or. 18,87) (...)».
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autonomous poleis, each possessing its own legal order, legislation, and public
organs, has been thoroughly analyzed by legal historians .

In scholarship on ancient political thought, ‘constitution’ is commonly used
to render Greek moliteia, in the sense of a city’s constitutional order or form of
government; the related term molitevpa is more variable, and may denote the re-
gime itself, the organized polity, or the body of citizens who possess political au-
thority **.

It is also noteworthy that the body of arrangements which Aristotle de-
scribed as wolrteia (‘politeia’, polity) is expressed by the term ‘substantive constitu-
tion’ *. Indeed, according to Aristotle, mokiteln pév yép éott tééi Talg méheory 7
Tepl TaG GPYAG, Tive TPOTOV vevEuyTal, kel Ti TO xVpLov Tig ToAlTelag kol Ti TO TEAog
éxaotyg Tig xowwviag éotiv (Tr. For a constitution [politeia] is the arrangement of
offices in the cities — how they are distributed, what element holds sovereign au-
thority within the constitution, and what is the end [purpose] of each political
community) *.

In contrast to the modern concept of the formal constitution, since the 18+
century, which is inextricably linked to the guarantee of individual rights and
freedoms ‘vis-a-vis’ the state, protecting the citizen from powerful state authority
by limiting it, in Antiquity and, especially, ancient Greece the recognition of indi-
vidual rights or freedoms was, in principle, not accepted *'. This is because the
modern understanding of such guarantees perceives rights as standing ‘against’
state power, something indeed inconceivable within the framework of the Greek

¥ For a comparative treatment centered on Sparta, Gortyn, and especially classical Athens, see
YOUNI, DELIOS, Apyaio EXAnvixé Aixauo, cit., with bibliography. For the city-states of Lesbos from
the Archaic period to Roman rule, see A. DIMOPOULOU-PILIOUNI, AeoBiov molteion: ITokitevpa,
Becpol xau dixauo Twy méAewy g AéoPov: apyaixol, xhaoixol, eAAnvioTIROl, pwuaikol xpévot, Athens,
2015.

% D. ULRICH, Constitution, Types of, in Brill’s New Pauly, cit., available at: http://dx.doi.org/
10.1163/1574—9347_bnp_el5309060.

# CHRYSOGONOS, Zvvtoypatixd Afxouo, cit., p. 13. Cf. H. MOHNHAUPT, s.v. Constitution, in
Brill’s New Pauly, cit., here: http://dx.doi.org/10.1163/1574-9347_bnp_e15308890.

30 Arist. Pol. 1289a.15-18, ed. W.D. ROSS, Aristotelis politica, Oxford, 1957 (repr. 1964). See
also, A. MANESIS, F. SPYROPOULOS, To moAitevpa ¢ Abnvaixyg dnpoxpatiag, in H AByvaixn
Snuoxpatic. Meléteg Y To TodiTevua ke T 18eodoyia Twy Abnyvaiwv, Athens, 1995, p.49-77.
Furthermore, as E. ARNAOUTOGLOU, @epehiady dixoucypota oty Abypaiwv IToditeins, in EKEIEA,
40, 2007, p. 9-28, here 16, observes, with the necessary historical and conceptual qualifications, the
Politeia of Athenians could be characterized in modern terms as a handbook of Athenian con-
stitutional history.

31 On the subject, see A. DIMOPOULOU, ‘Fundamental Rights’ and the Rule of Law in Ancient
Greece and Rome, in Judicial Review, Fundamental Rights and the Rule of Law: The Construction of
the European Constitutional Identity (eds. M.G. RODOMONTE, L. DURST), London-New York, 2024,
p.3-18.
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méhig (‘polis’, city) 2.

In the Middle Ages, there were cases of attempts to limit the power of the
monarch and to legally protect the subjects’ liberties and status (or some of such
subjects), but there were mostly cases of unequal, privilege-based, and primarily
collective regulations, thus qualitatively different from modern fundamental
rights .

There are written texts of a more or less constitutional character that predate
the great revolutions of the 18" century by centuries and are of particular interest,
such as the Magna Carta Libertatum (1215) in Great Britain ** and other similar
texts, such as the Petition of Right (1628), the Habeas Corpus Act (1679), and the
Bill of Rights (1689) **. In addition, there are many charters in European countries
that are worthy of attention as parts of the formation of the European ‘constitu-
tional” history *. Such medieval instruments arose from feudal relations and oper-
ated as quid pro quo documents: they granted different classes different privileges
and rights in exchange for assistance, tax, and loyalty to the ruler *".

3.3. When reference is made to the constitutional organization of a state, namely
to the polity, the form of government, or the constitution, it is not methodologi-
cally unwarranted to employ the terminology of modern legal science, that is, the
language of contemporary jurists, in approaching historical legal sources. As H.
Mohnhaupt has observed, the study of ‘pre-constitutional’ states, i.e. those that
existed prior to the emergence of modern constitutions, and any discussion of
their form of government can only be conducted through modern terminology,
given that the terms moAreia in Greek, ‘constitutio’ in Latin, and “Verfassung’ ** in

32 Cf. DAGTOGLOU, Zvvtaypaticd Afxouo-Atopurd Arcoudpata, cit., p. 16-17.

3 CHRYSOGONOS, The Rise of Constitutionalism, cit., p.12. On the medieval limitation of
power by law and the legal protection of the subject’s liberties and status, see CH.H. MCILWAIN,
Constitutionalism: Ancient and Modern, p. 67-92. Cf. W. VOERMANS, Medieval Constitutions, in
The Story of Constitutions: Discovering the We in Us, Cambridge, 2023, p. 104-117.

% CHRYSOGONOS, The Rise of Constitutionalism, cit., p. 12 and J.C. HOLT, Magna Carta®,
Cambridge, 2015, p. 182-188.

* H. HALLAM, The Constitutional History of England from the Accession of Henry VII to the
Death of George II, 3 vols, London, 1850, esp. vol. 1, p. 360-364 and vol. 3, p. 10-14 and 92-94; F.W.
MAITLAND, The Constitutional History of England, Cambridge, 1908 (repr. 1961), p. 306-318. Cf.
CHRYSOGONOS, The Rise of Constitutionalism, cit., p. 35-36 and 44-45.

% See the relevant significant studies in the volume E. BALOGH (ed.), Golden Bulls and
Chartas: European Medieval Documents of Liberties, Budapest-Miskolc, 2023, on many such texts,
but not on the Byzantine Eisagoge (see infra, § 5).

¥ VOERMANS, Medieval Constitutions, cit., who characterises this as the beginning of
conditional power and the rule of law.

3% Cf. F. KERN, Recht und Verfassung im Mittelalter, in Historische Zeitschrift, 20.1, 1919,
p- 1-79, here 45-46. For an early and influential historiographical use of the term ‘constitution’ in
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German are not identical in meaning ».

With regard to Antiquity, one may identify, as Mohnhaupt observes, only
certain partial equivalents to the highly differentiated modern catalogue of consti-
tutional concepts: the idea of order, the form of the polity as a state, participation
in decision-making, and, more conditionally, the concept of liberty associated with
democratic forms of government. These elements are significant insofar as they
contributed to the formation of the modern constitution and its conceptual vo-
cabulary; yet precisely for that reason, only partial identities and functional equiva-
lents may serve as a legitimate starting point when modern constitutional termi-
nology is applied to the ancient world .

In any event, if it is possible to speak even of a constitutional organization of
the state in the Western Middle Ages *', it is certainly possible to speak of an or-
dered polity in Byzantium as well. Even if modern categories such as ‘legal order’
are not traceable in the sources, and even if, in other cases, the Byzantine semantic
field differed from the modern one, as with terms such as ‘state’ (xpdog), this does
not preclude a cautious analytical use of modern legal terminology **. The terms
used today for these concepts carried different meanings in Byzantium. Further-
more, the term moAttele, unless identified with Aristotle’s work of the same name
(or with a Byzantine scholar commenting upon it), would have been understood
as part of the expression Biog xai moArteia of a person — saint or otherwise — that is,
the manner in which a person chose to live. However, the term is also used in other
senses. A relevant example appears in Michael Psellos’ Synopsis legum (Zdvoyng téw
vouwv), a didactic presentation of law composed for Michael Doukas, son of Con-
stantine X Doukas and future emperor Michael VII. In passage 8.63-77, Psellos
begins with a synopsis of the first title of the Eisagoge ** and describes law as the
‘common compact of the whole polity’. The meaning of politeia in this formula-
tion should be determined from the syntax of the passage itself: law is called a

relation to the governmental structure of the later Roman Empire, see J.B. BURY, The Constitution of
the Later Roman Empire [Creighton Memorial Lecture, delivered at University College London, 12
November 1909], Cambridge, 1910.

¥ MOHNHAUPT, s.v. Constitution, in Brill’s New Pauly, cit., here: http://dx.doi.org/10.1163/
1574-9347_bnp_e15308890. MOHNHAUPT employs the term ‘constitutio’ rather than the word
‘republic’ / ‘res publica’. TH. MAISSEN, s.v. Republic, Brill’s New Pauly, cit., while identifying the
origin and connection of the term with moAitein, nevertheless examines the concept primarily with
reference to the historical contexts to which it chiefly pertains, namely Italy, Northern Europe,
England and Scotland, the United States of America, Germany, and France.

40 MOHNHAUPT, Constitution, cit.

41 See KERN, Recht und Verfassung, cit., p. 67.

# Cf. the established scholarly use of the compound term ‘city-state’, even though the
concept of the ‘state’ was unknown (and indeed rejected) in Greek Antiquity. On city-state see supra,
nt. 25.

4 See below, § 5.
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‘koiné synthéke’ (xowy) cuvBvicn) of ‘the whole politeia’ (mwdomng g molrteiag). The
term ‘politeia’ should therefore not be understood either as ‘constitution’ in a
narrow Aristotelian or technical sense, or as ‘state’ in the modern juridical sense.
Rather, it denotes the organized political community as a whole, conceived as a
legally ordered public community. Since the Synopsis legum is addressed to Mi-
chael Doukas and offers a didactic account of law for imperial instruction,
‘politeia’ here carries a public and polity-oriented meaning, without necessarily
amounting to an explicitly modern ‘state-level’ usage. A cautious rendering would
therefore be: law is the ‘common compact of the whole polity’, or, more freely, the
common normative bond of the organized political community *.

The term moAitevpa, moreover, can denote the entity itself that is today
called the Byzantine Empire. Indicatively, Romanos the Melodist writes in one of
his hymns for the Feast of the Presentation, addressing Christ: ‘Grant peace to the
polity amid wars and strengthen the emperors whom You have loved, O only lover
of mankind’ ®. The passage constitutes a prayer that God preserve the Empire in
peace, despite the many wars that continually arose. What is more, from a theolog-
ical perspective, the molitevpe, as the ultimate destiny of humankind, may well
have been understood by many Byzantines to exist only in Heaven: ‘for our citi-
zenship is in heaven’, as the Apostle Paul writes in Philippians 3:20 .

4. Reconstructing Byzantine polity-law: source hierarchy and
test questions

4.1. What must now be emphasized is that Byzantium constituted a legally or-
dered polity .

A central constitutional principle of the Byzantine order was expressed
through legality, the common good, public interest, and the distinction between
lawful kingship and tyranny **.

Byzantium formed a legal order whose polity ** was determined by funda-

# Miyank Yedkot, Zovoyig tév vépwv Si otiywy tduBuv xal molitiedy mpog Tov Baothée xTpw
Muyanh t6v Aobxay éx mpootdbews Tob matpdg adtod xal Bacidéwg [8.]63-77, ed. L.G. WESTERINK,
Michaelis Pselli poemata, Stuttgart, 1992.

# Eipfivevoov &v molépolg 6 moAitevua xal xpotaiwoov Bacthéag odg Aydmnoag, 6 uévog
PradvBpwmog, Romanos the Melodist, Kontakion on the Presentation of the Lord, prooimion 3, lines 3-
4, ed. J. GROSDIDIER DE MATONS, Romanos le Mélode. Hymnes, vol. 4, Paris, 1967.

“ Philippians 3:20, ed. K. ALAND et al., The Greek New Testament?, Stuttgart, 1968.

4 Cf. KALDELLIS, The Byzantine Republic, cit., Preface and p. 1-2 and 96-106.

# E. STAVROPOULOS, "Ewvopog ¢motacte. TTpdodhnym xai ¢6ehiEn wg Bepelicidovg dpyiig Tod
Bulavtivo-pwpainod cuvTaypaticod TohTiopod, in Iéviog Adyog, 8, 2025, p. 7-38, with references.

# A. KALDELLIS, The Case for East Roman Studies, Cambridge, 2024 (esp. Chapter 2),
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mental principles and rules identifiable in the sources of Byzantine law, whether
direct sources for legal history or indirect ones *.

These rules governed the constitutional organization > of the Byzantine poli-
ty and were, as noted above, predominantly unwritten. They constituted a body of
principles and norms on the basis of which imperial authority was formed, orga-
nized, and exercised, that is, the legal framework structuring the ‘politeia’, the
constitutional order of the Empire >*.

It is quite characteristic that H.G. Beck, in discussing Byzantine matters, em-
ploys terms such as ‘Verfassung’ (denoting the polity), ‘Verfassungsleben’, ‘Verfas-
sungsnorm’, ‘Verfassungsorgane’, and even ‘Verfassungsrecht’ (the latter, signifi-
cantly, in quotation marks) . His terminology is itself indicative of the cautious
analogical vocabulary required by the subject.

Thus, although no rights against the emperor or the Empire itself can be
identified, and although it is impossible to speak of a rule-of-law state or a liberal
democracy in any modern sense, Byzantine public law nevertheless recognized the
Empire as the juridically ordered bearer of public power, gave legal shape to an
imperial organization of the polity, and operated through principles that limited
the image of the emperor as an unchecked sacral ruler or, in other words, set limits

approaches the Byzantine (East Roman) polity from a historical and political-conceptual perspective
rather than a strictly legal one, with a focus on the Empire as a political community and form of
statehood. Cf. ID., The Byzantine Republic, cit., preface and p. 32-33.

>0 AIK. CHRISTOFILOPOULOU, To molitevpa xou ot feopol ¢ Bulewtiviig avtoxpatopiag, 324-
1204: Kparog-Aroixnan-Owxovopia-Kowawvia, Athens, 2004. Contemporary bibliography continues to
expand through new approaches that may serve as a basis for scholarly dialogue. See KALDELLIS, The
Byzantine Republic, cit. However, several classic monographs and studies fundamental for
understanding the organization of the Byzantine polity, and thus Byzantine public law, remain
authoritative, in addition to the aforementioned works of Sp. TROIANOS (cited above in the relevant
footnotes on Byzantine law): J.H.A. LOKIN, The Significance of Law and Legislation in the Law
Books of the Ninth to Eleventh Centuries, in Law and Society in Byzantium, cit., p. 71-91; D. SIMON,
Princeps legibus solutus. Die Stellung des byzantinischen Kaisers zum Gesetz, in Geddchtnisschrift fiir
Wolfgang Kunkel (eds. D. NORR, D. SIMON), Frankfurt am Main, 1984, p. 449-492; H.G. BECK, Res
Publica romana. Vom Staatsdenken der Byzantiner, Miinchen, 1970 and ID., Das byzantinische
Jabrtausend, cit., esp. p. 33-86.

51 See BECK, Res Publica romana, cit.

>2 The question of constitutional public law is different from the historical-political notion of
the ‘ennomos politeia’ and the question of how a supreme monarch (like the Byzantine emperor)
could govern a lawful polity without lapsing into tyranny. The latter issue is central to KALDELLIS,
The Byzantine Republic, cit., p. 68-71 and passim.

%3 BECK, Das byzantinische Jabrtausend, cit., p. 33-86. Of course, the word ‘Verfassung’ and
its compounds denote both the ‘polity’ and, at the same time, the (‘substantive’) ‘constitution’. For
this reason, the Greek translation of BECK’S work accurately renders the term ‘Verfassung’ as
Stvraype (‘Constitution’): H.G. BECK, H Bu{avtivi ythietia® (trans. D. KOURTOVIK), Athens, 1992,
p- 45-46, where reference is made to the ‘informal Byzantine constitution’.
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upon the emperor’s absolute power **. After all, the Byzantine polity as prescribed
by the formula ‘basileus estin ennomos epistasia’ goes against both the language of

y p g g guag
‘lex animata’ and the image of an unchecked sacral monarchy *°.

4.2. The relevant question here is how the Byzantines themselves understood the
normativity of the arrangements governing public power. The present study does
not attempt a full answer; it seeks instead to clarify the terms in which the problem
should be posed.

It is notable that, despite the millennium-long duration of Byzantine law, this
period has attracted relatively little attention within constitutional-law scholar-
ship, whose historical horizon usually extends, if only in an introductory way, to
the ancient Greek period ¢ or to later Western thinkers such as Augustine and
Aquinas, as well as to medieval constitutional texts and developments.

The conclusion to be drawn from the foregoing discussion is that the rules
governing the organization of the Byzantine polity were articulated less in the self-
consciously normative language characteristic of modern constitutional law than
in forms more closely tied to polity, office, order, lawful and just rule, and the
broader claims of law and justice. This does not deprive those rules of legal rele-
vance; it indicates only that their normativity must be reconstructed through cate-
gories other than those of modern constitutional self-description.

Accordingly, the broader question of the functional role of law in Byzan-
tium *” remains open and merits further investigation.

4.3. This section offers an overview of the Byzantine constitutional order, not as a
fresh source-based demonstration of questions already extensively treated in the
scholarship, but as a preliminary juristic ordering of conclusions that may, to vary-
ing degrees, be drawn from the existing literature and the source indications on
which it rests.

Firstly, in response to the question raised above — namely, what constitutes
the core content of the rules and principles governing the formation and organiza-
tion of the Byzantine polity — primary importance must be attributed, first and

5% On the byzantine imperial ideology, see BECK, Das byzantinische Jabrtaunsend, cit., p. 78-86;
H. AHRWEILER, L 7déologie politique de I’Empire byzantin, Paris, 1975 and A. PERTUSL, I/ pensiero
politico bizantino (cur. A. CARILE), Bologna, 1990. See also SP. TROIANOS, Aixato ket 18eokoyie e
xpévio Ty Maxeddvwy, in Vizantina, 22, 2001, p. 239-261.

55 STAVROPOULOS, "Evvopog ¢matacia, cit. For a broader discussion of political theory at the
age of Justinian, see O. LICANDRO, Cicerone alla corte di Giustiniano. ‘Dialogo sulla scienza politica’
(Vat. gr. 1298). Concezioni e dibattito sulle formae rei publicae nell’eta dell assolutismo imperiale,
Roma, 2017.

>¢ See indicatively, MANITAKIS, Zvvtotypotixd opydvwon tov Kpdroug, cit., p. 9-10.

>7 See also TROIANOS, O Pulavtivég avBparmoc, cit., p. 17-53, with bibliography.
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foremost, to the study of the position of the emperor, the supreme constitutional
and political position in the Empire.

The emperor was conceived as responsible for establishing legal norms on
earth, as the ruler chosen by God to govern his subjects through the just laws he
enacted and as the one accountable before God for the people committed to his
charge **.

The emperor’s office thus entailed the task and mission of governing the
people, safeguarding the Orthodox faith, and ruling the Empire, which Byzantine
sources often represented as the ‘Oikoumene’ (Oixovuévy) *.

For that reason, Byzantine sources should not be interpreted simply as evi-
dence of the ideological, political, or rhetorical means by which the emperor at-
tempted to ‘convince’ the governed or to ‘assert” his authority. Such means certain-
ly existed, but they were inseparable from the very function of legitimate rulership.
It is precisely at this point that the analytical framework of constitutional law
becomes methodologically useful.

Moreover, the emperor was a monarch who, strictly speaking and in terms of
legal precision, cannot be described as consistently hereditary . What is more,
although his authority appeared outwardly absolute, it was yet limited by the very
existence and activity of institutional actors (characterized in modern scholarship
as ‘checks’), such as the Senate, the ‘demes’, the army, and the Church. The
presence and operation of these institutional factors, varying across historical
periods and subject to significant fluctuations, do not permit the Byzantine polity
to be characterized, in strict legal terms, as absolutist ". The literature usually
speaks of ‘boundaries’ upon the emperor’s absolute power % however, the term
‘delimitation’ may be preferable. Indeed, various factors, each operating differently

> TROIANOS, Die Quellen, cit., p. 28-30 with references.

5> On Byzantium’s ‘ecumenical’ (universal) self-understanding, see AHRWEILER, L Zdéologie
politique, cit., and BECK, Res Publica romana, cit. Cf. A. KALDELLIS, Did the Byzantine Empire Have
Ecumenical’ or ‘Universal’ Aspirations?, in Ancient States and Infrastructural Power: Europe, Asia,
and America (eds. C. ANDO, S. RICHARDSON), Philadelphia, 2017, p.272-300 and J. SHEPARD,
Byzantium’s Overlapping Circles, in Proceedings of the 2Ist International Congress of Byzantine
Studies, London, 21-26 August 2006, vol. I: Plenary Papers (ed. E. JEFFREYS), Aldershot, 2006, p. 15-
55 and ID., The Byzantine Commonwealth, 1000-1550, in The Cambridge History of Christianity,
vol. 5: Eastern Christianity (ed. M. ANGOLD), Cambridge, 2006, p. 3-52.

@ For historical examples and their analysis, see R.J. LILIE, Erbkaisertum oder Wahl-
monarchie? Zur Sicherung der Herrschaftsnachfolge in Byzanz, in Die mittelalterliche Thronfolge im
enropdischen Vergleich (ed. M. BECHER), Ostfildern, 2017, p. 21-39.

¢! BECK, Das byzantinische Jabrtausend, cit., p. 33-108 and especially, p. 38-40.

¢ See E. PAPAGIANNI, ITolteiar] opydvaoy xat xotvwviég ouddes. Tlpbowma, otxoyévela ko
meptovaio oo Buldvtio, in Ioropia Sucaiov: Awé v Apyeuétnra oo alyypove EXiqvucé Kpdrog (ed. E.
PAPAGIANNI), Athens, 2015, p. 142-152, with further bibliography, and especially S. TROIANOS, 1.
VELISSAROPOULOU-KARAKOSTA, IoTopia Awxaiov®, Athens, 2010, p. 171-174.
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and with varying intensity over time, played an important role in constitutional
affairs.

What likewise requires emphasis, and has not always received the attention it
deserves, is the role of the imperial chancery ¢ and, more broadly, of the offices
and officeholders of the Byzantine state. These should not be treated merely as
background administrative machinery, but as institutional settings through which
public authority was formulated, recorded, transmitted, and applied. The Byzan-
tine polity appears to have functioned through a highly structured administrative
framework, even in periods of acute difficulty or under emperors who were plainly
unequal to the demands of rule.

The conduct of state officials must therefore be examined closely, insofar as
it often reveals an attachment to public interest, legality, and institutional continu-
ity that was not always reducible to the personal will of the emperor. * An analo-
gous qualification applies to judges and adjudication. Judges had a duty to preserve
the exactness of the law, and judicial opinion was progressively safeguarded even
against unlawful imperial rescripts issued on legal questions arising in pending
litigation. Equally important was the middle Byzantine distinction between unjust
and unlawful judgments, together with the special procedural treatment accorded
to decisions that manifestly conflicted with the law ©.

Imperial authority in Byzantium was also ‘delimited’ by conceptions and
models of conduct that bound the emperor, primarily in a moral sense, in the
exercise of his power. In this sense, the study of the qualities and attributes of the
emperor is important, as these were recognized and formed a fundamental com-
ponent of imperial ideology .

Much has been written, and continues to be written, about the emperor, the

¢ On the imperial chancery, see J. HALDON, Structures and Administration, in The Oxford
Handbook of Byzantine Studies, cit., p.539-553 and F. DOLGER, ]. KARAYANNOPULOS, Byzan-
tinische Urkundenlebre. 1. Abschnitt: Die Kaiserurkunden, in Handbuch der Altertumswissenschaft,
12.3.1.1, Miinchen, 1968 (passim), See also, J. SHEA, Politics and Government in Byzantium. The
Rise and the Fall of the Bureaucrats, London, 2020, esp. p. 71-74 and 138-139 and PAPARRIGA-
ARTEMIADI, Apyéc xat xorevfivoels oy amwovops] g xoopikyg Sikatoovwg xatd ) uéon Pulavtivi
wepiodo, in Vizantina, 35,2017, p. 360-361.

¢ See indicatively, KOLLIAS, Ta ypvodBova, cit., p. 411-425.

© See PAPARRIGA-ARTEMIADI, Apyéc xau xorevfivoel, cit., p. 359-410 with references.

¢ For the ‘image’ and attributes of the emperor in Byzantine (legal and other) sources, see M.
STUDER-KARLE, The Emperor’s Image in Byzantium: Perceptions and Functions, in Meanings and
Functions of the Ruler’s Image in the Mediterranean World (11th-15th Centuries) (eds. M. BACCIL, M.
STUDER-KARLEN), Leiden-Boston, 2022, p.134-164; V.A. KOLLIAS, A. NIKOLAOU, G. PAPA-
GIANNIS, M. TZIATZI-PAPAGIANNL, Observations on the Portrayal of the Ruler in the Novels of Leo VI,
in Studia Ceranea, 11, 2021, p. 11-23 (DOI: https://doi.org/10.18778/2084-140X.11.17), and D.
KARAMBULA, Der byzantinische Kaiser als Politiker, Philosoph und Gesetzgeber (Politikos-Philosophos-
Nomothetes), in_ Jahrbuch der Osterreichischen Byzantinistik, 50, 2000, p. 5-50.
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supreme constitutional and political office of the Empire. However, further study
should also be devoted to the position of the one or more co-emperors ¢ who
occasionally appear in the sources as having been crowned and even exercising
authority, participating in legislative power by issuing laws jointly with the ‘senior’
emperor *. The formulations found in the sources of legal history, both direct and
indirect, can reveal much about the formal and the actual position of the co-
emperors.

Furthermore, apart from the ‘senior’ emperor and any co-emperor, an im-
portant institution-office of the Byzantine polity was that of the ‘regency’, as it is
conventionally termed in modern scholarship. This constituted a supreme office
that appeared either in cases of the emperor’s minority (under the guardianship of
an ‘epitropos’) ¢ or in situations in which the emperor himself, though an adult,
for special reasons, particularly when compelled to remain absent from the capital
for an extended period, appointed a ‘regent’, as contemporary research designates
the person entrusted with the exercise of imperial authority, whether partially or in
its entirety .

At this point, it is worth noting that although almost all legal rules determin-
ing the organization of the Byzantine polity were, in principle, unwritten, in the
specific case of the appointment of a regent the text of a chrysobull issued by Em-
peror Alexios I Komnenos in August 1081 has survived. By this act, the emperor
granted his mother, Anna Dalassene, a significant share in the exercise of imperial
authority in internal affairs 7.

¢ The most systematic study to date of the institution of the co-emperor is found in a broader
study of regency in Byzantium by AIK. CHRISTOFILOPOULOU, ‘H évtiacideio eig w6 Buldvriov, in
Byzantina Symmeikta, 2, 1970, p. 1-144 (repr. in the EAD., Bulavtvy) Avtoxpotopio — Nebrepog
EXinviopds. ZvuBorsp oty épevva, vol. 1, Athens, 2006, p.117-278). Cf. KARAMBULA, Der
byzantinische Kaiser, cit., p. 8 nt. 21.

¢ Indicatively, see SP. LAMBROS, «Leo und Alexander als Mitkaiser von Byzanz», in Byzanti-
nische Zeitschrift, 4/1, 1895, p. 92-98.

¢ On regency, particularly in cases of the emperor’s minority, see CHRISTOFILOPOULOU, ‘H
dviBactdeia, cit. See also the same study for further examples.

70 CHRISTOFILOPOULOU, ‘H évtifactheia, cit.,, p. 1 nt. 2-3, referring (nt. 2) to the appoint-
ment of a regent by emperor Heraclius who, departing for the campaign against the Persians, left his
then ten-year-old son Heraclius Constantine ‘to administer affairs in Constantinople’ (év
Kwvotavrvovmée dioikelv t& mpaypmata) along with Patriarch Sergius and the patrician Bonus. See
Theophanis, Xpovoypagia, ed. C. DEBOOR, Theophanis Chronographia®, BSGRT, Leipzig, 1963,
p-303.4; and Ioannes Cedrenus, Zdvoyig Totopidv, ed. 1. BEKKER, Georgins Cedrenus-loannis
Skylitzae opera, CSHB 8-9, vols. 1-2, Bonn, 1838-1839, vol. 1, p. 718.

7t FR. DOLGER, P. WIRTH, Regesten der Kaiserurkunden des ostromischen Reiches von 565-
1453, Miinchen-Berlin, 1924, vol. II: Regesten von 1025-1204%, Miinchen, 1995, no. 1073. The
information concerning this imperial act, and the text of the chrysobull itself, is preserved by Anna
Komnene in AXeftdc 3.6.4-3.6.8, ed. D. REINSCH, ATH. KAMBYLIS, Annae Comnenae Alexias, CFHB
40 Ser. Berolinensis, vol. 1, Prolegomena et Textus, Berlin-New York, 2001, 101.44-103.95. Cf. L.
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Following the scrutiny of the role of the emperor — or indeed within its very
framework, since everything on earth and in matters concerning the worldly gov-
ernance of the Empire derived from the emperor, referred back to him, and de-
pended upon him — and apart from those factors which, at various periods and to
differing degrees, functioned as ‘constraints’ (‘checks’) upon the theoretically
unlimited imperial authority %, a further field of inquiry opens up regarding the
organization of the Byzantine polity. This concerns the study of various organs
and institutional actors that played an important role in the exercise of power .
These either assisted the emperor directly in the performance of his duties, some-
times in a role comparable to that of a ‘prime minister’ (for example, the
‘logothetes’, the ‘paradynastevon’, or the ‘mystikos’) 7%, or staffed the administra-
tive apparatus in high-ranking positions, such as, among others, the successive
heads of the ‘secreta’ (to some extent comparable to modern ministries or other
public institutions), other senior officials, judges, and similar functionaries. Such
officials assumed competences that were at times crucial for the polity itself and,
naturally, for the administration of the Empire. Nonetheless, on the basis of cur-
rent scholarly understanding and given the emperor’s overriding authority, these
‘administrative’ offices are more appropriately situated within the sphere of ad-
ministrative law, as noted above. There exists considerable information concerning
them, including written sources of Byzantine law, particularly imperial documents
appointing public officials or entrusting them with duties and competences,
whether for specific cases or in more general terms ”.

4.4. Four criteria are especially relevant in identifying and understanding the rules
of Byzantine polity-law: first, the normative density of the source itself, that is, the
extent to which it purports to prescribe rather than merely describe; second, the
institutional proximity of the source to the exercise of public power; third, the
degree to which a given rule or principle is corroborated across heterogeneous
categories of evidence; and fourth, its demonstrable relation to the formation,

ZEPOS, P. ZEPOS (eds.), Jus Graecoromanum, Athens, 1931 (repr. Aalen, 1962), vol. 1, Prolegomena,
p- xxix-xxx. On this chrysobull see KOLLIAS, Ta ypvad@ovdia, cit., p. 259 nt. 901 and p. 557, and ID,,
AvdBeom avtoxpatopikay eEovata amd Tov Akéblo A’ ot uytépa Tov Avva Ackaconyi pe ypuobBoviio
(Avyovorog 1081), in EKEIED, 52, 2024-2025, p. 35-65.

7> See supra, nt. 62.

73 Generally, see CHRISTOFILOPOULOU, To moitevpa xat ot Beauoi, cit., p. 8-58.

7% On the ‘paradynastevon’, see EIR. CHRISTOU, Avtoxpatopix] ebovaia et wolrier wpaxtixy.
O pbhog Tov Tapadvvactevovtog oy Bulavtvi Stolxnan (Tély 8ou-apyés 11ov awcver), Athens, 2008 and
on the ‘mystikos’, A.E. GKOUTZIOUKOSTAS, To aflwue Tov pvorixod: feopixd xat Tpocwmoypapucd
mpoPluata, Thessaloniki, 2011. For the logothetes, see R. GUILLAND, Les Logothétes: Etudes sur
Ubistoire administrative de ’Empire byzantin, in REB, 29,1971, p. 5-115.

7> See supra, § 2.
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organization, limitation, or exercise of imperial authority.

These criteria do not eliminate all uncertainty, but they provide a preliminary
framework for distinguishing polity-law from political narrative, ideological repre-
sentation, or isolated factual practice. They are not to be applied as a mechanical
checklist, nor are they intended to function as a rigid test of scholarly validity.
Rather, they serve as methodological guides for the disciplined evaluation of
sources, while leaving ample room for contextual judgment, legal interpretation,
and sensitivity to the particularities of the material in each case.

The criteria proposed above acquire practical meaning only when brought to
bear on concrete source-clusters and on the differentiated evidentiary status of the
materials in question. That reconstruction should proceed through a combined
analysis of direct and indirect evidence. Among the former belong the legislative
and more broadly normative legal texts of the Byzantine period, including enact-
ments and compilations that preserve rules concerning imperial authority, co-rule,
regency, ecclesiastical position, and the organization of public power. Among the
latter belong historiographical and literary works, inscriptions, seals, and other
materials which, although not normative in themselves, preserve indispensable
evidence concerning the formulation, application, interpretation, and practical
limits of such rules. The task is not to treat all these categories as equivalent, but to
evaluate them according to their distinct evidentiary weight, genre, context, and
relation to legal and political practice.

5. The methodological framework proposed here can be tested against a partic-
ularly significant source-cluster: Title 1 of the Eisagoge, ‘On Law and Justice’
(ITept vépov xai Sixauoatvng)’. The ‘Eisagoge’ (Eioaywyy) of the Macedonian
emperors, a legislative text of the late 9" century 7, has usually entered discussions
of Byzantine constitutional order through Titles 2 and 3, ‘On the Emperor’ (ITept

7¢ Elooywyy 1.1-1.6, ed. C.E. ZACHARIAE [V. LINGENTHAL], Collectio librorum iuris Graeco-
Romani ineditorum (Ecloga et Epanagoge), p. 53-217, Lipsiae, 1852. The following section is not
intended as a full commentary on the Eisagoge. It uses Title 1 as a test case for the methodological
framework proposed above, in order to show how a legal source-cluster may acquire constitutional
significance within a carefully qualified reconstruction of Byzantine polity-law.

77 For the Eisagoge of the Macedonian emperors, see TH.E. VAN BOCHOVE, The Procheiros
Nomos and the Eisagoge, in Companion, cit., p.277-296; PENNA, MEIJERING, A Sourcebook, cit.,
p. 117-123; and TROIANOS, Die Quellen, cit., p.191-196. For a pioneering discussion of the
constitutional lineaments of the Eisagoge as a whole, see F. GORIA, Lineamenti ‘costituzionali’
dell’impero assoluto in una compilazione giuridica costantinopolitana del tardo secolo IX, in
Tradizione romanistica e Costituzione (cur. M.P. BACCARI, C. CASCIONE), 2, Napoli, 2006, p. 1433-
1451. The juridical status of the Eisagoge remains disputed. The present discussion nevertheless
proceeds on the view that it was promulgated as law, while taking that dispute into account in
assessing the precise weight of Title 1 for the present argument.
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Bacidéng) and ‘On the Patriarch’ (TTept matpidpyov) ”*. These titles established the
so-called — probably short-lived — ‘theory of the two powers’ ”?, but it remains
doubtful whether the model they articulated continued in force for long.

Even if Titles 2 and 3 are constitutional in a narrower sense, because they
formulate high-level competences, their effective constitutional weight remains
uncertain. For that reason, Title 1 deserves separate attention: not only because of
its content, but above all because of its placement at the threshold of the legal
book. It brings together, in written and programmatic form, foundational propo-
sitions concerning law, legislation, and justice. It should therefore be read not
merely as a prefatory juristic commonplace, but as a deliberate normative framing
of the polity under law. Building on this line of inquiry, the present discussion
focuses more narrowly on Title 1 itself, read in its position before the titles on the
emperor and the patriarch, and asks what evidentiary weight it may have as a dis-
tinct source-cluster for the juristic reconstruction of Byzantine polity-law.

The importance of Title 1 lies in its function as a concentrated legislative ar-
ticulation of first-order principles bearing on public power and on the normative
ordering of the polity as a political community. In that sense, Title 1 should be
read not merely as a prefatory statement of general legal ideas, but as a source of
special importance for the reconstruction of Byzantine polity-law. It points to the
need for a substantial re-reading of the Eisagoge beyond the familiar focus on
Titles 2 and 3.

That claim becomes clearer once one briefly considers the internal sequence
of Title 1 itself. Its provisions are short, but not merely technical. They define law
in an expressly public and foundational register; indicate that legislation is to be
directed to what occurs generally rather than exceptionally; describe the office of
law through its basic functions of commanding, forbidding, permitting, and pun-
ishing; and define justice, state the precepts of law, and characterize legal science in
classical juristic terms. None of these propositions, taken individually, amounts to
a constitutional provision in the modern sense. Taken together, however, and
especially in their placement at the threshold of the legal book, they present a con-
cise normative statement about the conditions under which public authority is to
be understood and exercised.

For that reason, the significance of Title 1 lies less in the originality of its doc-
trinal content than in its legislative selection, concentration, and placement. The

78 Eisagoge, ed. ZACHARIAE [v. LINGENTHAL], cit., p. 65-68. On the attribution to Photios
and the broader ideological setting of the Eisagoge, see J. SIGNES CODONER, F.J. ANDRES SANTOS, La
introduccion al derecho (Eisagoge) del patriarca Focio, Madrid, 2007. The present argument does not
depend on the question of authorship, but on the placement and legal function of Title 1 within the
legislative structure of the text.

72 See also TROIANOS, Die Quellen, cit., p. 194-195.
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material is, in substance, inherited from Roman jurisprudence and Justinianic
codification, while also preserving, at certain points, older Greek philosophical and
legal influences; it was then reorganized within the Macedonian legislative context
to which both the Basilica and the Eisagoge belong. What is significant here is that
these juristic propositions are placed before the titles ‘On the Emperor’ and ‘On
the Patriarch’, so that law and justice appear not as an appendix to power, but as
the prefatory framework within which the principal offices of the polity are subse-
quently located. In that restricted historical-analytic sense, Title 1 may be read as
constitutional in character: not because it establishes a liberal constitution, but
because it formulates fundamental principles bearing on the ordering and legiti-
mation of public power.

The key point, therefore, is not genealogy alone, but function. The editorial
and legislative choice to place law and justice before the titles regulating the em-
peror and the patriarch creates, at the very least, a programmatic signal: public
authority is framed first by law and justice, and only then by the offices through
which power is exercised.

Several formulations help explain why such an analogy is methodologically
permissible. The definition of law as a common command, a common compact of
the political community, and even a divine discovery points beyond a merely tech-
nical understanding of law toward a public and foundational conception of nor-
mativity. The proposition that laws are to be framed for what occurs as a rule,
rather than exceptionally, may be read as expressing a principle of generality in
legislation. Likewise, the classic definitions of justice, the precepts of law, and legal
science, placed at the opening of the legislative text, indicate that the exercise of
rule is to be understood within a prior normative horizon. The issue is therefore
not whether Title 1 reproduces later constitutional doctrines, but whether it places
at the forefront of the legal book principles that claim to orient the structure and
legitimacy of governance at the highest level.

Seen from the standpoint of the criteria proposed above, Title 1 forms a par-
ticularly instructive source-cluster. Its normative density is high, since it speaks in
prescriptive and definitional terms rather than merely descriptive ones. Its institu-
tional proximity is likewise considerable, because it stands at the head of a legisla-
tive work concerned precisely with the ordering of imperial public authority. Its
constitutional relevance is strengthened by the fact that its provisions are not iso-
lated moral reflections, but are presented in immediate conjunction with the titles
regulating the emperor and the patriarch.

The legal nature of the Eisagoge itself is relevant here. The view that it was
promulgated as law appears, in my judgment, the more persuasive. Even a more
cautious assessment, however, would not deprive Title 1 of significance for the
present argument, since it remains a juristically ordered and programmatic formu-
lation of foundational principles within the Macedonian legislative context.
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What may be described, from one perspective, as a juristic and systematic
opening may thus also be understood, from another, as a programmatic ordering
of the polity under law.

Finally, its relation to the formation, organization, and justification of public
power is direct: although it does not distribute competences in the manner of a
modern constitution, it sets out the normative horizon within which such compe-
tences are to be understood. In this sense, Title 1 does not displace the unwritten
and dispersed character of Byzantine polity-law; rather, it offers a rare written
concentration of foundational principles whose juristic and constitutional im-
portance deserves closer attention.

At the very least, Title 1 appears to function as a fundamental introductory
grammar of public order, and not merely as a detachable juristic preface.

The claim advanced here is deliberately limited but methodologically signifi-
cant: Title 1 should be assessed as a programmatic source-cluster within the broad-
er legal-historical reconstruction of Byzantine polity-law itself.

6.  The present study has not sought to renew the discussion of Byzantium as a
political society, but rather to pursue a different and more narrowly juristic aim: to
outline a legal-historical framework for understanding Byzantine polity-order
through public law, constitutional law in a material sense, source differentiation,
and the disciplined evaluation of evidence.

Three conclusions follow. First, the foregoing analysis confirms that Byzan-
tium cannot be described in the formal categories of the modern constitutional
state without anachronism. The Empire possessed neither a formal constitution
nor a rights-centred constitutional structure in the modern sense. Second, a nar-
rower analogical vocabulary remains both legitimate and useful, provided that it is
employed analytically, with methodological caution and with constant awareness
of historical difference. Terms such as polity, constitutional order, public law,
administrative law, and even constitution in a material sense may therefore be
retained as heuristic instruments, provided that they are not treated as semantically
identical with Byzantine categories. Third, Byzantine polity-law can only be recon-
structed through a differentiated evaluation of direct and indirect sources, with
due regard to their normative value, historical context, relation to political prac-
tice, and legal character.

Finally, the interdisciplinary character of Byzantine studies should remain a
priority. Yet such interdisciplinarity can be fruitful only if it is accompanied by
methodological discipline: not by the dissolution of disciplinary boundaries, but
by sustained dialogue among fields that remain conscious of their own evidentiary
standards, conceptual tools, and limits.
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